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Eis Or te Duke of Athole, 2 copies. 
Right Hon. Earl of Abercorn. 
Right Hon. Earl of — A 
Wig ht Hon. Lord Apfl 
— 0 Bes. of Eng. 
Advocates. 


—f.¶u m_— Antiquaries of Scotland. 
Sir Ko. Anftruther of Balcafkie, Bart. 
Ph. Anſtruther Paterſon of Eccles, Eſq; 
Johan Anſtruther, Eſq; Lincolns Inn. 
John Anſtruther, Eſq; Advocate. 
Charles Anderſon Pelham, Eſq; 
Mr Fr. Anderſon Writer to the Signet. 
Mr James Ander ſon, Merchant, Leith. 
Mr James Anderſon, Writer, Dundee. 


Alex. Abercromby, Eſq; Advocate. 


Mr A. Abercromby Writer to Signet. 

Matthew Robert Arnott, Eſq; Clerk 
of the Houle of Lords. 

Mr Alex. Arnott, Mercht. Arbroath. 

Mr Th. Adair Writer to the Signet. 

Mr. Alexander Adam, Kirkaldy. 

Robert Vans Agnew, Eſq; 

Robert Alexander, Eq 

Roger Aytoun of Inchdernie, Eſq; 

Dr John Allan. 

Mr Ro. Allan, Banker, Edinburgh. 

Mur cg Aliſon, Writer, Montroſe. 
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Mr Jo. Aifton, j jun. Mercht. Glaſgore: 
Mr Alex. Annand Mercht, Aberdeen. 
Captain Arbuthnot. 

Mr Jo. b jun. Writer Dumfries 


B 2 
. Grace the Duke of Buceleugh. 
er Grace the Ducheſs of | 
Right Hon. Earl of Buchan, __ 
Right Hon. Earl of Bakcarras. | - © 
Right Hon. Counteſs of Balcarras, / 
Right Hon. Earl of Breadalbane. 
Right Hon. Lord Ballenden. ' 
Right Rev. Lord Biſhop of 
Hon. George Baillie of Jervieſwood: 
Alexander Baillie of Dochfour, Eſq; 
Mr Will. Baillie, Writer, Montroſe, 
Mr Robert Baillie Farmer at Kincraig. 
George Bing, Eſq; | 
Hon. James Burnet, Lord Moaboddo. a. 
Alexander Burnet, Eſq; Advocate. 
Mr Will. Burnet, Advocate, Aberdeen. * 
James Brodie of Brodie, Eſgjq g 
Job Bethune of Ky. onquhary Efq 
two copies. Nase 
William Bethune of Bleboe, E | 2 
Robert Baird of Newbecath, 24. 
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Andrew Balfour, Eſq; 4 
Mr Elphingſton Balfour Bockſeller. 
Mr Dav. Balfour, Farmer, Cairntown. 
Thomas Barker, Eſq; Newcaſtle. 
Mir James Bartlet, Banker, Edin, 


Mx Benjamin Barton, Glaſgow: + 


Colonel Robert Ballingall, Dundee. 
William Blair of Blair, Eſq; 
. George Blair of Adamton, Eſq; 
Robert Blair, Eſq; Advocate. 
John Eraſ. Blacket, Eſq; Newcaſtle. 
| Robert Berry, Eſq; Cheſwick. 
A. Biſſet, Eſq; Compt. Cuſt. Montroſe. 
| Mr Alex, Maxwell Bennet, Leith. 
Claud Boſwell, Eſq; Advocate. 
Briſtol Library Society. 
Richard Bright, Eſq; Briſtol. 
William Bryce of Bowton, Efq; 2 
© Charles Brown, Eſq; Advocate. 
Robert Brown, 'Eſq; Advocate. 
Dr Brown, Phyſician, Newcaſtle. 


Mr. Ro. Brown, Rood-lane, London. 
— John Brown, Maſon, Glaſgow. 

ö uchart, Eſq; Capt. of the Navy. 
ruin Brydone. 


Mr R. Birrell, Kirkaldy. 

Mr William Bell, Merchant, bit 
Mr Charles Bell, Merchant, Leith. 
Mr james Bell, Merchant, Arbroath. 

5 Mr William Black, Writer, Brechin. 
SY os Andrew Blane, Writer, Edin. 

e Brand, Mercht. Montroſe. 

Mir Polin Bruce Writer in Arbroath, 


Mr Jo: Buchan, jun. Writer toSignet, 


London. | 
2 . . Buchanan, Writer, Glaſgow. 
ls N Writer, eerie ll 
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MI D. Brown, jun. Merch. Montroſe. 


Captain Birrell, Eaft India Company. 


5 Mr Walter Burgie, Salterſhall Court, 


a us G- NI B II 8. 


Mr Edmund Butterworth, Writing- 
maſter, Edinburgh. 


| 0. F 

Moſt Hon. Marguis of. 8 | 
one of his Majeſty" Principal Se- 
cretaries of State. 

Right Hon. Earl of Crawfurd. 

Right Hon. Earl of Caſſillis. 


Right Hon. Lord George Cavendiſh. 


Right Hon. Lord Frederick Cavendiſh, 
Right Hon. Lofd John Cavendiſh, 
Right Hon. Lord G. Hein. Cavendiſh, 


| Rich Hon. Lord Cath cart. 
Right Hon. Lady Dowager Colville. 


Right Hon. Lady Eliſ. Cuningham. 
Sir Wm. Cuninghame of Caprington. 
Sir Will. .Anguſtus Cuninghame of 
Livingſtone, Bart. | 
Sir William Cuningham of Robert- 
land, Bart. | 
Cunnynghame of 88 Eſq; 
Cuningham of Thornton, Eſq; 
Captain John Cunninghame. - 27 
Mr T. Cunninghame. 
Mr J. Cunninghame. 
Sir David Carnegy of Southeſk, Bart. 


George Carnegy of Pittarrow; Eſq; 


James Carnegy Arbuthnot, j Jun. Eſq; 
of Balnamoon. * 
Right Hon. Ilay Campbell, Lord Ad- 
vocate, ſix copies. 
Major Gen. John Fletcher Campbell. 
Colonel Campbell of Blythſwood. 
Colonel Campbell of Monzie. 
Charles Cam bel of Barbreck, Eſq; 
Walter Campbell of Shawfield, Eſq; 


Lieut. Col, Alex, Campbell, 62d reg. - 


Major Arch, Campbell of Aſkomill. 


William 


Archibald Campbell, Eſq; Advocate. 


r 


Advocate. 
John Campbell of Airds, E 
Mungo Campbell, Eſq; _ 
Duncan Campbell, Eſq; 
Dr Alexander Campbell, Calcutta. 
ames Campbell, Eſq; Jamaica. 
— Campbell, Eſq; Charterhouſe 
Square, London. 


Mr Wm. Campbell, Writer to Signet. 


Captain Callander. 


Rev. Mr Alex. Cameron, ReQor of 


the Scots College of Valladolid. 
William Conſtable of . Con- 
ſtable, Eſq; 
Henry Cowper, Eſq; 
John Crewe, Eſgj; 
Charles Crowle, Eſq; 
John Crawfurd of Auchinames, Eſq; 
Miſs Crawford, » © 
Ronald Crawford, Eſq; 
Thomas Crawfurd, Eſq; Briſtol. 
Thomas Crawford, Eſq; Cotham. 
Colonel William Calderwood, iſt re- 
giment of horſe guards. 
Robert Hodſhon Cay, Eſq; Advocate. 


James Colquhougy Eſqziof Luſs, Ad- 


vocate. | 
Mr John Colboun, Rood-lanne. 
Robert Colt, Eſq; Advocate. 
William Craig, Eſq; Advocate, 

Mr Wm. Creech, Bookſeller, Edin. 
Robert Cullen, Eſq; Advocate.. 
George Currie, Eſq; Advocate. 
Jars Clerk, Eſq; Advocate. 

Mr David Clark Solicitor at Law, 
Mr Thomas Cleghorn Coachmaker. 
Mr James Cundell, Brewer, Leith, 
James Cheape of Strathtyrum, Eſ® 
Mr * Cheape, * Leith. 


Mr James Cummyng 3 to. 


Right Hon. Henry Dundas of * Mel-» | 
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William Campbell, Eſq; of Stoneſield, 


James Chaplin of Collifion; Eſq;” 1 ; 
James Coutts, Eſq; of Montro e. : 
Nathaniel Cholmly, Eſq; Howſham. 


John Croft, Eſq; York. WO + 
. Captain John Cowe. | 
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William Cochrane, Eſq; of Gully 
Mr And. Caſſells, Shipmaſter, Lei 


Mr Joſeph Cauvin, Writer, Edin. 


Mr James Chalmers, Perth. 
Mr Alex. Chriſtie, Mert. Montroſe. | 


Mr W. Chriſtie, jun. Mert. Montroſe, 


Mr Cun. Corbet, Glaſgow, | » 
Mr Cruikſhank, one of the teachers 
of the High School Edin. 2 copies. 


the Antiquarian Society. | 


D. l 
His Grace the Duke of Devonſhire. 
Her Gr. the Ducheſs of Devonſhire; a 
Right Hon. Earl of Derby. 7 
Right Hon. Earl of Denbigh. 

Right Hon. Earl of Dumfries. 

Right Hon. Counteſs of Dumffies, 

Rizht Hon. Earl of Dalhouſie. | 

Right Hon, Lady Charlotte Dundas. 

Sir Thomas Dundas of Kerſe, Bart. 
ſix copies. 

Lady Dundas. 

Coloneł Thomas Dundas of Fingaſk. 

Charles Dundas, Eſq; 

Right Hon. Robert Dundas of Ar- 

niſton, Lord Preſident of the * 

Court of Seſſion, two copies. | 


ville, Treaſurer of the Navy, Dean 

of Faculty of Advocates, fix copies, 
Robert Dundas, Eſq; Solicitor Gene- * 

ral of Scotland, two copies. 


Colonel Alexander Dundas. 


- 
2 
AA 28 
»4 2 . 
4} ; =o b 
e 
1 
N 1 
4 


re : 
vi 


Mr John Dundas, Writer to 8i 

Mr James Dundas, Writer, Edlab. 

The Scots College of Douay. 

Hon. Arthur Duff. 

Mr Lauch. Duff, Writer to Signet. 
on. Sir David Dalrymple, 


5 * H 
art. Lord Hailes. 


Sir Jo. Dalrymple of Cranſton, Bart. 
Baron of Exchequer. 
Sir Hugh 3 of North Ber- 
wiek, Bart. 
Captain Dalrymple. 
es Dalrymple, Eſq; 
„ Datryniple of Orangefeld, Eq; 
8 Robert Darcy Hildyard, Bart. 
Sir Alexander Don of Newton, Bart. 


Archibald Douglas of Douglas, 4 


William Douglas of Bridgetoun, 
W. Danby, Eſq; High Sheriff of York. 
James Durham of Largo, Eg; 


4 Dewar of Vogrie, Eſq; Advocate. 


r E. Dewar, F< bby Edinbur 

r Dunean of St Ford, FA 
8 Duncan, Phyſician, Edin. 
2 Andrew Duncan, St Andrew's. 


L Mir Andrew Duncan, junior, Edin. 


The Rev. Dr Alexander Duncan of 
Stonnywynd. 


Mr Pat. Duncan „jun. Writer, Perth. 


Michae! Dorſet, La Bien Bignoft Park, 


80 ſſex. 


Drummond, Coates. 


. Drummond, Eſo: Advocate. 
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* Davidſon, Ez 
of the Signet. 

John Davidſon, Eſq; Newealtke: 
homas . Eſq; Newcaſtle. 


- Mr Ja. Dunlop, Merchant, Glaſgow. 
Mr John Dunlop, 
Mr Ro. Dunlop, 


The City of Edinburgh, two _ 


: Depute· keeper 
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Mr Wa. Dunbar, Writer to Signet. 
Mr Ro. Donaldſon, Writer to Signet. 


Mercht. Glaſgow. 
Mercht. Glaſgow. 
Mr. Ro. Dunmore, Mercht. Glaſgow. 
Mr Ja. Dennifton, jun. Mer. Glaſgow. 
Mr Jo. Darno, Advocate, Aberdeen. 
Mr Al. 1 eg e . ay 


(SO 2: | 
Right Hou. Earl of Eglinton, © ewo 0 
Copies. t 
Right Hon. Lord Elphinſtone. Fuer 


The Univerſity of Edinburgh. 

Right Hon. Williams Eden. 
Hon. Henry Erfkine, Advocate. 
Hon. Thomas Erſkine. 
Sir James Erſkine, Bart. two copies, 


Sir William Erfkine, - 


Erſkine of Mar, E iq; AS: 

_ Erſkine of Cardroſs, | 
Methven Erſkine of Cambo, Eiq; 
J. Erſkine, Eſq; Advocate, 
Dav. Erſkine, Efq; Writer to Signet, 
Hon. G. K. Elphiaſtone. 
Alex. Elphinftone, Eiq; Advocate, 
Tho. Eagle, Eſq; Park-freet, Briſtol, 
Mr Thomas Elder, Merchant, Edin. 
Mr Ch. Elliot, Bookſeller, 1 


3 
Right Hon, Earl Fitz- William. Se 
Right Hon. Counteſs Fitz-William. 
Hon. George Fitz- William. 

Right Hon. Charles- James Fx. 
N e 2 Hon of Kilkerran, Bart. 


r Codd, Eſq; Advocate. | 
| Wake wal Raith, Eſq; 3 copies. 
Mrs 
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Right Hon. Earl Gower, Lord Pry . 


Mrs Ferguſon of Raith. 7 l 

James F of Piefour, Ela; $4. 

Alexander Ferguſon, Eſq; Advocate. 

Neil Ferguſon, Eſq; Advocate. 

Sir William Forbes of Pitfligo, Bart, 

William Forbes of Calleruder, Eſq;. 
wo copies. 2 

Capt. Jonathan Forbes; Nevreatite, 

Mr Alex. Forbes, Writer to Signet. 

Mr Alex. Forbes, jun. Writer, Edin. 

'Tho. Fotheringham, Eſq; of Powrie, 
two'copies. 

Col, Fotheringhame, iſt reg of Gds. 

Mr Frederick Fotheringham, Writer 
to the Bignet. 

Mrs Fletcher of Ballinſhoe. 


Mr Arch. Fletcher Writer to Signet. 


William Fullarton of Carſtairs, Eſq; 
George Fullarton, Eſq; Colony of 
the Cuſtoms, Leith. © 


| Charles: Fullarton of Kinnaber, Bſqj Joh 


James Tultectea- Came Ad- 
vocate. 

Ar. Dingwall-Fordyre of Culſh, Eſq; 

Colin Falconer of Redhall, Eſq; 

William Fiddler of Carriſton, Eſq; - 

Rev; Mr Jo. Farguharſon, Principal 
ot the Scots Clllege of Dovay. . 

David Fife; Eſq3 Drumgight. 

\ Wilkam Farquharſon, Eſq; Advocate. 
Alex. Frafer, Eſqz-Staples Inn. 

Mr Wu. Fleming, Mercht. Glaſgow. 

Mx William Fettes; Merchant, Edin. 

Mir Will. Ford, Merchant, Montroſe. 


Moſt Hen. Marquiſs of Grahame. - 


Right Hon. Earl of Een; three 


copies. 
11 5 Hon. Counteſi of Gleneairn: 


The Univerſity 


Seal. 
Right Hon. Lord Gray. 
of Glaſgow. 
Right Hon, Willam Grenville“ 
Hon. A. Gordon, Lord debe, 
Hon. Baron Gordon. | 
George Gordon,. Eſq; Adee ot 
Hon. Francis Garden, Lord Gar- 

denſton, three copies. 
James Gardyne of Middleton, . 
Right Rev. Doctor John Geddes. 
Robert Graham of Fintry, Eſq; 
Robert Graham of Gartmore, Eſq; 
John Graham of Mejklewood, 
George Graham. of Flemington, 
ames Graham of Meathie, Eſq; 
Mr Arch. Graham, Mercht. — — 
Mr Th. Graham, Writer, Glaſgow. 


Nr Wal. Graham, Mercht. Glaſgow. 


n Guthrie of Guthrie, Eſqʒ 
James Guthrie of Craigie, Elgq; 
Mr Harie Guthrie, jun. Writer, Edin. 
Henry Glasford, -Eſq; | 


Dr Dav. Goodfir, Phyſician, Leven. 
Colonel Grant of Moy, - 
James Grant of - Corrimonin, Eſq; 


Advocate, ; 
William Grant, Eſq; Advocate! * 
Mr John Grant, Merchant, Leith, 
Mr Alexander Greig, Montroſe." S 
Mr James Greig, Writer, Edin. * K 
John Gregſon, Eſq; Stoneridge. 
Mr James Gray, Writer, Edin. 
Mr Robert Cray, Solicitor at laws 
Capt. Th. Gilfillan, late 71ſt reg, 
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Mr A. Gardiner, Mercks. Montroſt. : 


Mr John Gillies Dalnotter. * 
Mr Colin Gillies, Merchant, Brechi n. 
Mr Ad, Glegg, Merchant, Montrole, - 5 


. John Hay of Leys, Eſq; 


: nh 'H . 

His Grace the Duke of Hamilton. 
Right Hon. Earl of 11 
ord 


Right Nn. Earl of Hyndford. 
KRight Kon. Earl of Hopetoun, three 


_ Right Hon. Lord Hawke, 2 copies. 


„ Right Hon. Lord Harrowby. 


Rigi Hon. Lord Haddoo. 
Hon. Capt. Ro. Hamilton-Lindſay. 

William Hamilton of Wiſhaw, Eſq; 
Mex. Hamilton, Eſq; Advocate. 


Dr Ja. Hamilton, Phyſician, Edin. 
Capt, James Hamilton of Broomhill. 
Mr William Hamilton Upholſterer. 
Mr Ja. Hamilton Shipmaſter, Leith. 
Hon. Ch. Hope-Weir of Craigiehall. 
Charles Hope, Eſq; Advocate. 


Bight Hon. James Hunter- Blair, | 
Adam Inglis, Eſq, Advocate. 


ord Provoſt of Edinburgh. 


| _ _-- Charles Hunter of Burnſide, Eſq; 
Robert Hunter of Thurſton, Eſq; : 


Dr James Hunter Phyſician. | ' 


Sir John Halket of Pitfirran, Bart. 
Mr John Halket ReQtor of the 
_ _- Grammar School St Andrews. 
Sir John Henderſon of Fordell, Bart. 
Robert Henderſon, Eſq; Advocate. 
Matthew Henderſon, Eſq; . 
Mr John Henderſon Architect. 
Me William Henderſon. Glaſgow. 


Charles Hay, Eſq; Advocate. 

Mr James Hay junior, Writer. 

Joſeph Harford, Eſq; Dugliton Street, 
Briſtol, | 
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Mr John Grieve, Merchant, Edin. 
Mr. Ch. Grierſon, Mercht. Glaſgow. 

| 3 David Home, Eſq; Advocate. 


#Alew Hamilton, Phyſician, Edin. 


James Heggie of Pitleſſie, Eu 
George Home of Argaty, Eſq; 


Mr Ja. Home Writer to the Signet. 
G. Buchan-Hepburn; Eſq; Advocate. 

James Hepburn, Eſ q; 
Roger Hog of Newliſton, "Eſq; ; 
William Honyman, Eſq; Advocate. 

Rev. Doctor Henry. e 
Mr Will. Haggart, Merchant, Leith. 
Mr Hawkſwell, Chamberl. of Briſtol. 
Mr James Hardie Writer, Edin. 

Mr Ja. Horn Writer to the Signet. 


Lieut, Will. Horn, late of 77th Reg. 


Mr Ja. Hughes, Attor. at Law, Briſtol. 
Mr David Hutchiſon, Writer, Glaſ. 
Mr Thomas Hopkirk, Glaſgow. ; 


1 5 1. 
Robert Jamieſon, Eſq; 
Mr Jo. Jameſon, jun. Mercht, Leith. 


Dr Ro, Jameſon, Phyſician, Jamaica. 


Mr Henry Jameſon, Banker, Edin. 


Gilbert Innes of Stowe, Eſq; 


Mr Cha. Innes Writer to the Signet. 


James Irvine of Kingcouſie, Eſq; 


John Irvine, Eſq; Temple, London. 


Mr Will. Ingram, Mercht. Glaſgow. 
Mr John Johnſton Farmer at Crudie. 
K 


Right Hon. Earl of Kelly. 
Right Hon, Earl of Kinnoul. 
Right Hon, Earl of Kintore. 
Right. Hon. Lord King. 


F. Kinloch, Eſq; young. of Gilmerton. 


John Kinloch of Kilrie, Eſq; 


Thomas Kennedy of Dunure, Eſq; | 


Kerr of Blackſhiells, Eſq; 
Mr William Kerr, ſen. Mercht. Leith. 
8 N 883 
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Keith, Eſq; Col. Cut. Montroſe. 
H. King, lron- monger, Briſtol. 


1. 


L 
Moſt "Hoa, Marquis of Lanſdown, 
two copies. 7 
Right Hon. Earl of Lauderdale. 
N Rist Hon. Earl of Loudoun. 
wy 3 Hon. Lord Loughborough, 
rd Chief Juſtice of the Court 


of Common Pleas, two copies, 
Right Rev, Lord Biſhop of Landaff. 
Hon, Major Gen. [Alexander Leſlie. 
Hon. Captain, Leſlie. * 


Mr Wm, Leſlie Writer to the Si 

Joſeph Liddel of Moorhouſe, 

Henry Lindſay, Eſq; 

Patrick Lindſay, Eiq; _ 

Mr James Lindſay, Merchant, Leith. 

William Charles Little of Liberton, 
Eſq; Advocate. | 

Thomas Lithan, Eſa; . | 

Dudley Long, Eſq; 

James Lumſden, of Innergellie, Eſq; 

Mr William Lumſdaine, Writer, Edin. 

Robert Low of Clatto, Eſq; 

George I. owden, Eſq; Elm Tree 
Court, Temple. 

Charles Lyell of Kinnordie, Eſq; 

Stewart Lyell of Dick mountlaw, Eſq; 

Mr Alex, Laing, Maſon, Edinburgh. 


7.79 IR NM | 
His Grace the Duke of Montroſe. _ 
His Grace the Duke of Montague, 

Maſter of Horſe to his Majeſty, 
Right Hon. Earl of Morton. 
Right Hon. Earl of Moray. 

Right Hon. Lord Middleton. 
Right Hon. Lord Mounſtuart. 


net. 
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11 Wa. Eſq; Buckingham Street. 
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* 


Right Hon. Lord Maitland. 

Right Hon. Lord Mulgrave. 5 

Archibald M Donald. Eſq; Solicitor 
General of Englanßcg. 

Colonel John M*Donell. | 1 TY 

Arch. M*Donald, Eſq; Advocates. 

Mr Wm. NI Donald Writer 28 

Mr Alex. M Donald Writerto Signet 


Hon. A. Murray, Lord Henderland. a 
Alex. Murray of Blackbarony, K 


Moray of Abercairng 
Anthony Murray of Crief/E 
James Wolfe Murray, Eiqz MER 
Mr Ja. Murray, Sheriff-clerk, Perth; 
Sir Will. Maxwell of Monreith, Bart. 


2 | 


Wm. Maxwell of Calderwoody Eſq 


Lieutenant-Colonel Maxwell. 
Mr Archibald Maxwell, Writer, Edin. 
Sir William Morres, Bart. 70 | 
Sir Th. Moncreiffeof Monereiffe, Bart. 
Dr Wil. Moncrief, Phyſician, Briftol. 
Fred. Humberſtone Mackenzie ol 
Seaforth, Eg: , 
Geo. MKenzic of N E 
Cap. Ales. Mackenzie, 73d regim. 
A. Muir Mackenzie, Eſq; n 
John M*Kenzie, Eſq; Advocate. *” * 
John M Kenzie, Eſq; Temple“ 
William M' Dowall of Caſtleſemple, 
Eſq; two copies. 

Mr M'Dougall. 7 
Mr Alex. M*Dougall, Surgeon, Edin. 
Angus M'*Aliſter of Loup, Eſq; 


Char. M'Kinnon of M*Kinnon, Eſq; 


Capt. M*Kinnon, 36d Regiment. | 
Colonel Monypenny of Pitmillie, 
William Mure of Caldwell, Eſq; 
Will. Miller, Eſq; of Barſkimming, 
Advocate. 
John Miller, Eſq; junior, Advocate. 
John 


* N 
John Miner, Eſq; Advocate; Profeſs' 


ſor of Law, Glaſgow. 


Wo Alexander Miller, Eq; ee 


A 8 % 
v8. 
” on "x 
"7 - 
* g 
4 4 Nit f 
2 8 2 2 
o * 


in William Miller of Pourin. 
trick Miller, Banker, Edin. 
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; Mercer, Writer, Edin. 
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"x7 E Criminal Record! of a Country are an biftorical monument 
of the ideas of 'a People, of their manners and'juriſprudence > 


And in the days of 1gnorance and barbariſm, they exhibit a ſtriking, 
but hideous picture of human nature. be records of Scotland, in 
particular, Preſent fach a ; frequent difplay of 1 the't extravagance of 
the human mind, ar amuſes the fancy after the weariſome detail F 
form, and the difenfling repreſentation of guilt, 3 


While thoſe materials gratify curigſity, they alſo ard ful in- 
formation. They ſhow what bitter fruits are produced under 
the gloomy climate of a tyrannical Government, and a ſuperſtitious 
Priefthood ; and they afford us ample ground of conſolation, when 
we compare thoſe bitter fruits with the bleſſings which we enjoy 
under a free government, and in an enlightened age. 


To preſent theſe trials unabridged, would be to fatigue the rea- 
der with tedious rubbiſh ; and to deliver them without illuſtra- 


tion or remark, would be to deprive them of that fund entertain- 


ment and information which they ought to poſſeſs. But the man- 
ner in which I thought it adviſeable to publiſh them has laid me 


under 


4-4 under certain diſadvantages, wiz. the neceſſity of delivering my 
— | on opinion upon a variety of difficult and important caſes ; and 


of undergoing no inconſiderable degree of labour. 


In the courſe however of my fearch, into voluminous, obſcure, 

. and mutilated Records, I derived great benefit and ſatisfaction, 

from the polite and chearful alſiſtance afforded me, by the Gentle= 
men in all the Publick Offices, which I had accafion to c 

and. in particular from that of Mr Noxkkls, Depute Clerk Y 

: Faliciam, and of the Meſſrs RokkxTSOxs, Keepers of the Re- 

cords in the General Regifter, whoſe judicious and liberal aid 

greatly alleviated the trouble of my wort. And if it ſhall be ho- 

noured with the publick approbation, 1 ſhall think myſelf amply re- 

compenſed for the toil of a long and laborious reſearch, - 
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gence of Morton's commitment f, fled to England; and Eliſabeth, 


in the ufual ſtile of her policy, refuſed to liſten to James's re- 
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e decret of parliament forfaulting; him, Far the murder, of the 
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at the ſame. time, an awkward and igcongruous clauſe, declaging, 

dat, if che priſoner ſhould be found guilty. of the murder, the 
at ſhould be of no force or effect. On the a iſt of May 1586, 

Within three weeks after the date of the 8 act t, the priſon- 


5 po FN; er received a pardon under the Great Seal for all crimes and 
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ans rough: to trial on the ah of May 1586. 1 15866 
in the indictment, chat the priſoner “, in the months of January 


| 1 February 1566, along, with James late Earl of Bothwell, 
James Ormeſton of that It, Robert Ormeſton his uncle, James 


Hay + of Talla, John Hepburn, called. John of Bowtown, and 
ſundry other accomplices, did conſpire, and finally did determine 
upon, the murder and parricide of the late Henry King of Scots 
That the priſoner, and he other perſons mentioned, by them- 
ſelves, their ſeryants, and their accomplices, were guilty of per- 

. petrating, aiding, and abetting, the treaſonable murder of Henry, 
and of Willam Tailzeor, and Andrew Mackaig, his grooms | of 
the chamber, in a lodging beſide the Kirk of Field, in the burgh 
of Edinburgh, upon the toth of February 1566, about two 
hours paſt midnight: That they burned the houſe, and blew 
it up in the air, by the force of gun - powder, which, for that 
purpoſe, they had recentlyeonveyed into vaults, and other low 
and dark is N e, That, ch the priſoner had 


In the indictment, he. is deſigned Mr Archibald Douglaſs parſon of Glaſgow; 
but, in the rehabilitation and pardon under the great ſeal, he is further deſigned one 
of the ordinary Lords of Seſſion, notwikſlading he appears to > have been difmif- 
fed from the bench in April 158. 2 at 


+ It was this James Hay of Tala and John Hepburn WIG) h 


match.” The Earl of Bothwell; and others of his accomplices, waited in the court- 


n e n e OY incurred 


yard. As it was a ꝗuarter of an hour ere the houſ blew up, the Larl grew imp. & 


tient, dreading that the match was not rightly kindled, and would have gone into 
the houſe to ſee if the match was burning, had he not been prevented by Hep- 
|  'burfi: The conſpirators faw the houſe 77% in the air, heard the crack, and ran off; 
Bothwell hied himſelf down · to hig lodgings in the palace of Holyroodhouſe, and 
vent to bed for half an hour, till the event, which be ſo well knew, was announced, 
the news having reached the palace. (See the depoſitions of four of the conſpirators 


who ſuffered for this crime, Anderſon's Collections, Vol. ii. p- r65.) No mention 


is made in theſe depoſitions of the priſoner Douglaſs having been preſent. 


t The phraſe in the libel is cubiculayic. | bp PS of 
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b of life, fortune, aui fame: That, farther,” he was A the 
 treaſiiable foreknowledfe of the” crime, and conceated it, by 
Which he had incufted the Mite peasalty: That; us andther cir- 
by. evfnſtanee' of his being. guilty, art uud part, of perpetrating the 
mid murder, he, in the hurry und buſtle which accompanied thut 
next day belong found 
upon the ſpot, were acknowledged: That his uit Gus 
Farther tongtmed by his fight info Engladd, -to-hich he had 
 Fecourſe when ſummoned before the Privy Countit to-anfwer” 
tors this crime: That he remained in Eugland ſeveral years, 
Which was a taeit acknowledgement of bis guilr; und that, in 
November 4587, he über went a Tentence“ef furfehure ſor che 
MO cifiver Thar bis intimate frſend, John Bluning, ho was 
Alcred and evecuted for the” mufder in June 1551; did fre- 
| [queritly depoſe and declare, kat ns Prirener was guiley, r, 
N of the crime, and did /aQually deviſe and perpetrute the 
| we: and that en repeated this declaration in preſence of 
KG whole people at the place of his execution: And, Ia, that 


ledge of the murder, and: declared it was the priſoner wh re- 
vealed the ſame to him, and that he, the e was aQtually 


| Th ne e es Ray. 14.5%; of 1561 7845 
2 4 | 37657 the? . 
hh Te ingiehhetr velugrread; Pos P oP 
from his Majeſty, « directed to the juſtices, fr me toad. 

mit his lawful: defences. He declared, that, e ehe in- 

nocence, he deſſred no prolocutor ; and he leaded, that the 
charge of foreknowledge' of the murder, and conteiling the ſame, 
£ eh not to Poſs ws. ee of an. gpm in IN 
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James Eaft of Morton before his death confeſfed his fortknow-. . - 


Ancrum, Alexander Baillie af Littlegill, Beer Ng bert Fa fde 
e that u Gavin Carmichael of * James 
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wa „ pd the Court ſuſtained this ps. The 2306. 
d chen proceed ue name 4: Jury, when an dafl obſtacle > 
to. the trial occurred. Of the perſons ſummoned to be up ue 

a ſufficient number did nay give obedience to the citation. 
Geben bar une were fined, and the trial ſtopyied i but, from 
mhatorer enuſe the abſant perſons declined. to ſii on h jury, 


8 


| Nor was the court; hoffile 
_ pauſe till a precept di to the juſtices and advocate · ſubſtitute 

_ was. procured from his-Mejeſty; and produced. by the priſoner. 
This regen ſet forth, that the priſqner was preſently entered in 
Panel, to ſtand trial for the murder of Henry ; that the trial 
| topped: through the nat- appearing uf a ſufficient number af 7 
jurors ; and it required the judges and King's counſel to fup> . 
_ ply the number of the abſents by ſuch gentlemen as happen 
et te be at the bar, or in the court. The advocate ſubſtitute 
deſired that this eee eee eee 
e eee 


The dige jurymen Ms ee PN Gs of their | 
ſummons, were Patrick Maſter of Gray, chancellot (i. t. fore- 
mag) of the jury, James Coſvill of Eaſter Weemyſe, Robert Le- 
£an of Reftalrig, Andrew Gray of Dunynald, Andrew Logan 
younger: of Cotheld, | Gilbert Gray of Baldiaran,, Mr Samuel 
Cockburn of Templehall, Gentze Home of Spott, . Patrick | 


| Johnfiop/youngey of Elphigſton, . Thoſe who were picked se 
the bar, and added to the liſt, - were William Ker ywapger f/ 


_ 
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ide priſoner had no mind that the trial ſhould: be interrupted. 
to his wiſhes, It continued to ſit in a 8 


. 


Hon of Preſton, and Walter Ker, brother to the L 
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a Anderl 1 at on this trial; this was win | 
not unprecedented f. Nineteen were ſummoned to be upon it, 


of whom nine only obeyed the citation. The ten who abſented 


themſelves were, Sir Archibald Napier of Edenbellie, Knight, Sir 


15 hw) John Edmeſtoun of that IIk, George Home: of Wedderburn, A- 


 lexander Dalmahoy of that Ik. Mowbray of Barn- 
bougle, Francis Douglaſs of e eee of Red- 
hall, George Home of \Broxmouth, Robert Lord Seytoun, and 
Patrick: Cargill of that Ik. They were fined L. 14 each for 


' | their.diſobedience./ * 3 * 3 71 5113 Batt 222 11 TR 2 n 
> = 2040 * 18 GOT 200 Ernste 8 % Yarra 2 K 
i micht patty: be expelied} wieWPegard er eva 1 

| the reſpectable ſpherè of life to which theſe jury metz belonged, 
that the lapſe of two hundred years ſhould have conſigned their 
actions, their characters, and their attachments, to oblivion. 
This, however, is far From being the caſe; and, from the cir- 


ecumſtanees concerning the jurymen hieb I am ſtilſ able to trace, 


% > am confirmed in the notion, that this was a, colluſive trial, de- 
© _ viſed wich no other purpoſe than to ſcreen. the priſoner from the 


+... conſequences of 'guilt ; a notion ſtrongly ſuggeſted by the re 


' —_ rd and 8 of rehabilitation, the: ſhyneſs of jurymen 1 to fit. 
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DTS 5 the houſe of Mr Alexander Robertſon, or an 


upon the trial, the priſonerꝰs pr oduciny / and in all probability „ 
curing a royal preceßt to force on the trial, by ſupplying: the ab- 


ome KH: mats u e wig ay e to 2 n bar, 
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ſeems contrary to fact, perhaps alſo to law and evidence. How- 
exer infamous, however aſtoniſhing it may appear to us, yet one 
of the original jurymen Who were ſummoned on this trial, 


George Home of Spott ; on the 16th of June 1582, was himſelf 


tried and acquitted for this individual murder. And in his in- 


dictment, it was directly charged, that he was guilty of the mur- 
der; or, at leaſt, that he had previous knowledge of it, and con- 


cealed the ſame, und gerfectly knew that the priſoner, aud Fohn 
Binning, the priſoner” s fervant;' were Berpetrators of the murder. 


Another of the jurymen was Robert Logan of Reſtalrig, who 


as convicted and forfeited for his concern in Gowry's f conſpi- 
racy. A third perſon, the Maſter of Gray, chancellor of the 


jury, in the courſe” of chat very year, was ſent by King James 


ambaſſador to England to intercede for Queen Mary's. life. On 
- this embalyÞfo Jaithfully conducted, ſo fortunately terminated, 


Douglaſs the priſoner had been formerly ſent : But his fide- 
lity being ſuſpected, the Maſter of Gray, and Sir James Mel- 


ville, were appointed to ſuperſede him; and the languor or du- 
plicity of the ptiſoners conduct yielded in point of treachery to 
the conduct of Gray his ſucceſſor. Inſtead of interceding for 


; the captive Queen, the, Maſter-of Gray urged. Elizabeth to exe- 


_ cute the ſentence, reminding her of the mean adage, Mortui non 
 mordent. He was ſentenced for ys . to perpetual ba- 


r * 3 8 n: 
„MS. of the Records of Juſtici in the — vol i. 
P. 1 %ꝙ/ͤ 1 Spottiſwood's Hiſtory, p. 457. Sog. Robertfon's Hiſtory, 


Vol. l. p. 28. 1 Robertſon's Hiſtory, Vol. ii. p. 167. 182. 246. Append, 
No. 1. 14. Spottiſwood, p. 351. 362. 353. Spottiſwood is here inaccutate. He 


addreſſes a letter of the King to the Maſter of Gray, which F 


5 rn ee „ 


iz 
ny or . the former of whow; it muſt be preſumed, were 1586 
his friends; and finally, by the jury's returning a verdict, which WV 


ol 1586 ent been, be acid Us ee is 
e Nn Finke 1 e 
| The count for the pron, een 
nt, produced the proceſs of forfeiture for this crime, led in 
att len- againſt the mon i eb TOY _— 
OT Ot PING. i e ee ee hes) 

5 re 8 in his 3 eee eee 
of the libe} **, viz. the actuat murder, n being concerned in 
it, art and part. As to the loſing his mwwice, be avetred it to be 

. as, ant MO the” fame Py ay IO 
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RE | of the Eat of G Zinn „ 
5 following gencalogical anecdotes, as they will further 
wien ihe families of Gowry, of Gray, of Logan of Reftalrig,'4 
Fo  _.  Weewyſs, and Johmſtom of Elphinſton. bre ig 16 pr 
3 ke upon the jury 5 and three vertr. meme of Ker. Ide Ken and the 
Wb: " Jens, who got certoly lands * from her father, A. D. 1519. . And in the 
rei vadlt of Logan of Reſtalrig, there (till remains a ſtone bearing this inſcrip- 
WW. Ben f, © Lady Jonet Ker, Lady Reflalrig, qitho depiried this lift” 150% Mey 1826. 
Tue were'again allied in the perfon'of Robert Logan himſelf, whoſe Lady's name 


, married to James 


080%, who fat on this jury.” He had: 


cn bf fighter Weemyſs, Patrick, Gb gd Gray, and father to the celebrated 
Mater of Gray, married Barbara n, fiſter to Patrick 3d Ruthven, and 
WE punt. to William feſt Earl of Gorey: Agnes Gray, ſiſter to the &th Lord Gray» 
1 - and aunt to the Maler, was married to Bir Robert Login of . _ 
1 R who wes peed foe Comfy goontgingcy:, WHIT 
rere 


Een een 


3 en Marion Ker 4. William, ſecond Lord Ruthven, who died A. D. 668 % bat _ 
a daughter Barbara, married to Patrick, el father t the Maler of 


5 of | Johnſton of Elphinſton. Williams ſon, - oat Lord Ruthven, who was 
n concerned in the murder of Riccio, rep arms pH tl eee ee 


7 » Destlagꝰs Peerage, p. 418. . Araot's Miſery of nend, p. 257. þ Record of 
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wa . at che Ration of chin, ord bed fron bem de 2x86 
any tithe from that period to the preſent hour: That the girs 
eumſtanee of lofing his mwles could not be inſtructed by Bin- 
ningz's depoſition, declaring that the priſoner went forth, armed 
in His ſerret and * fel bonnet, to the committing of that horrible 
erime; for the road between the priſoner's lodging and the place 
where the mut der was committed was hy no means fit for an = 
armed man 80 pc auih f:wvclivat mwlce-to- fick A deeds” WW + 
That, in afl probubility, no ſuch thing was found there, and. that - 
it was'but a mere Hction- m to:the inference of , guilt, drawwr 
from his flight inte hngland, upon getting intelligence that ge 
was accuſed before che King and Privy Council of this treaſan- | 
Able crime, on UW laſt day of December 1580, and his ſhortly 
"afterwards being forfeited for che ſame, he declared that he ab | 
ſented himfelf from the realm out of a juſt fear, which would 1 
have moved any man; for his whole goods and poſſeſſions 15 * 
*. had bern jurromittrd with, ' before any attac bing; but that... 
ſpeedily after his leaving the realm, and as ſoon as he got infor- 5 
mation that he was charged with this horrible crime, of which 
Re was innocent, he iuſtructed the Queen; of England's ambaſſa- 
dor in Sevtland, for the time, to offer, in the priſoner's Nene 
ch v an him to the King. that he might ſtand trial, upon 
condition "rhat there ſhould be deputed' unſuſpetted Judges and 
D perſent of (affize ;"rwhereunto his Highneſe anſwered, That 
* be world not indent with hit ſubject. As for the proceſs ß 
Torfaulture produced, it could nowiſe tend to his . * 
Tu reſpolt of ile letters of reÞabilization.” Aj 


To this. the King” 8 Advocate ed het ho ls was | 
BY ng rode. rehabilitation could not reflocs the pri- 


ſoner 
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1586 4 42 inſt the ſentence of ferfolruns) — Wing 8 
by, Parliament, and remaining unteduced, could not be done 
day by any other authority than that which eſtabliſhed it; and - - 
tis he deſired might be attended to by the jury. For verifying 
the indictment, he further produced three declarations and depot 
WE. | Nions, emitted before the Privy'Council by John Binning late 
1 ſervant to the priſoner, on the 10th, 14th, and 15th May 1581. 
1 theſe depoſitions, which were authenticated by the ſubſcripy 
| tions of the great officers of ſtate, the deponent firmly and con- 
| Nantly ſwore, /that the priſoner. * paſſed- 10 the deed doing, be 
id Jobn Binning r Thomas Gairnem hir ſervants, being 
* with him in company. The purſuer produced three other 
depoſitions, one by the late James Ormeſtaun of that Uk, an- 
other by the late John _ of 2 __ a chird y the * 


18 0 Paris a Tread; „1 a bf - 

a "The riſer wed; that John Binning's Ae ſl 

wn militate againſt him, becauſe they were ſelf. eontradictory, ; 
1 kn deponent ſometimes declaring that the priſoner had gone to 


| . 2 I 7 een the night of the murder, and that the deponent left 
5 His maſter s-chamber and went to his own dwelling-houſe, where 
he was taking his repoſe while that horrible murder was perpe- 
trating; and that, hearing the crack of the blowing of - the © 
© King's houſe in the air with powder, he roſe and came to his 
e maſter's chamber, where he found him — Hing on his bed, read. 
iin on a book.” But declaring, in another part of his depo- 
. gen, that, on the night of the murder, the priſoner, after ſup- 
ping in his own apartment, nobody being with him but the de- 
„ paonegnt and Thomas Gairner both his ſervants, went out at the 
11 y 8 bark door of his houſe to the committing of the murder, accom- : 


* 
„ 2 
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3s pie by theſe his ſervants ; That there was another incon- | 8 
ſſiſtency in e. 2 3 105 Hage declared, barns to on a the | 
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il al a ks ne lis alter to the wiboges; PAW a 708" 
Court of Selfion,” which-was impoſſible ; for the night of the VV 
mulrdet' was that of Sunday preceding Faſtern's Even, which was hy 
__ vacation time}; when the Lords did not fir: Further, that the x 
ANT priſoner was not then raiſsd-to the bench; and that/Binning was 
nat his ſervaut at the time of the murder, nor dic he come to 
3 his ſervice for two years after zr and he preſſed ip upon che abe 
OY OT OO an gong EY BA 
"4 $35 258 £f Nine 1 r 
e Wings dee bed Jepoion ot man | 
| was fafficiene; to tollify the libel to be trübe; for for that, in all the 
3 material pants of hixigvidence, he dectured the priſoner to be par- 
tieipant in the murder. Thie priſoner replied, that Bitining was 
but a r umme, which was not ſufficient to convict, in a ci- 
vil action, far leſs'to fer condemnation for a capital crime. He 
pleaded further, that the confeſſion of the Earl of Morton ought 
nt to:be regarded, fur the ſame Rad not been produced in par- 
| Hamenty, when the ſentence of forfaulture was 2 
ginſt the priſoner; neither wad it now laid before the jury; 
and-#,- heſides, the confeſſion was emitted” after the Earl's con- 
| demnation, conſequently it was that of « perſdn drad in law. 
Finally; he alledged that the depolirions of Ormeſton, Hay, aud 
French Paris, far from eriminating him, reftifigd! his inen, 55 "ll 
for thar theſe. deponente deferibed' this whole circumiances of the e 
muriuer committed by themſeluen and their -accomplices,” without +41 


making any mention of him. The argument was finithed'by x | $1 9 
e _ the . N e in which 1 Oey: chat 2 ts | 
1 S is hg i te th RE; 


__ pbſ&@ alli the jury n pretent for acquitting the peifoner. ' And the cotitrivance 
and ſyrcely of: this- colltifvs” trial wete: iniprited to the itttrigues of che Matt of 
Nr — ab ic. al 
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4486 the AE af Binning, to which he ard at the hour * 
death, together with the notoriety bf the fact, and the confeſſion 


4 coats 
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of the Earl of Morton, which was more than notarious' to the 
. aſſize, and to the whole country, and conſequently needed no 
production, were more than ſufficient to convict the priſoner: 
And he proteſted for an mR of 262 . if the} 1 os: 


"alle eee e SEA e 


n . . 
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Ste William Stewart, ts to ; Lord Gan alſo ad at 
the bar, and. as hear couſin and kinſman to the King, ſet forth, 
that in reſpe& of the priſoner's being convicted in parliament, of 
art and part in the treaſonable murder of Henry, if the jury 
2 acquit him, he proteſted for an aſſize of willful error. 
And the priſoner proteſted in the contrary, in en, of * an- 
een ee, and lee te of oehabilitaticngy Wynne! 


. 


"The; jury wit den, choſe he Maſter of. Giay their 524 
1 all in one voice found the priſoner clean and acguit of ' 
being in company with Bothwell, \Ormeflon, Har, Hepburn, and 
| their accomplices, in commiſt ing the crime as libolled. The jury 
then inſerted. their reaſous for acquitting the priſoner, and theſe 
were merely a recapitulation. of the arguments urged by him in 
"he. courſe, of the trial. Only. they mention a third perſon to 


have been killed in the King's lodging, one William Glen, who 
was one of his Highneſs's | grooms of the chamber, as well as. 


8 e A e n e in An li> 
bel 7. 115 a e eee e eee ic) fe. 


!! A 8 | 
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2 who had obtruded himſelf in the erat of ee where- | 
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0 a acovunt, taken from the public record, I beg leave to 1600 
3 


te, ſays he, matters went not much better at this time, and 
, amongſt others, nothing give more offence than the acquit- 


* ting of Mr Archibald Douglas, by form of aſſize. This man 


das kon to be guilty of the murther of the King his father, 
© and had fled into England fix yeares before. The Earl of Mor- 


ton, at his death, and one Binny, Mr Archibald's own ſervant, 
ho was executed about the ſame time, did both declare, that 
b he was preſent at the doing of that wicked fact, for which the 


* King had often, by his letters and ambaſſages, intreated the 
* Queen of England to have him delivered, yet could not obtain it. 


At this time a. remiſſion being purchaſed to him for the con- 


* cealing. of that murther, with a letter of rehabilitation, where- 
by he might ſtand in judgement and plead againſt his forfei- 
* ture, he was in a jury held the 26th of Kr pines" 
. and abſolved of the crime. 
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q This was 18 Zo the een 'of the Prior of Blantire, 
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Book of Adjournal, (as it is termed), containing the proceedings from 20th Decem- 
bee 1580, to 27th November 1 584, is not to be found. This vexed me the more, 


as Binning having been tried on the 3d of June 1581, and the Earl of Morton ha- 
ung been tried before that ſame court, on che very day preceding, I my 
ſelf with the hope of giving that trial to the public; but, from a note in the ab- 
ſtract MSS. taken from the volume now miſling, I find that Morton's trial was not 


entered on the Record. MSS. Abſtracts, p. 171. 113. 118, I alſo ſearched the 
Records of Privy Council and Juſticiary, with a deſire of examining their proceed- 


ing in A. D. 1567, being the year in which Ormeſton, Hay, Hepburn, &c. were 


condemned and executed for the murder of Darnley : And [ can hardly perſuade 
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in Archbiſhop Spottiſwood's s opinion of the trial. | © In the ow 3 
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. 1586, «of Mr Archibald bat „ 1 by-bis.ce- 
AW er could have no fight zu Jaws retbis it, Many wre 
eee ed to; hs date au e e Ae. for maigtaiging 3 

22; © erilegious. poſſeſſion ; but to have ſent him "(Mr A. Douglas) 
„ lack to England, with a commiſſion. to refide there 2s ambaſſa- 
20 dor for:the King, which likewiſe was done, 3049 ,28-ermonrin- 
eeseuſhle; aud her he, and the Maller of Stay, who was 
© chiefe mas is that led aſſiſe, carried. themfelyes in the Queen 

___* of Scotland's buſineſſe, Mn pre mona 
Ft 4 | . e e e ys N u * © 22-08 It 1 e 
ö l 11 7 | 200 2 wh 1 6 9 FF: . Ne 0411) ? 

90 F to builds bit ? 

. HE. Majeſty of Rome hai AbGted for or many ages, and her 
LN "fray extended. ayer the fajreſt part of the globe, ere the 
n puniſhment of treaſon Was infljed after the death of Fans 
uc it was not till the diviſiou of the empire between Arcadius: 
i a8 Honorius, a period when the weakneſz of government in- 
+ +. creaſed its Jealouſies and its ſeyerities, that : a ſentence of infamy 
Et my . Pronehncefl after death for "that. Slice, and. e 7M 
91 5 drcigbr for, wrelting ide elfate from: dhe hee of dhe water. 
„ 1 2 fiovlan policy, James. M. who had long been harraſſed by 
e his nables, lolgmaly adepred "this | % part f br 
| "ep law, tien be pehelc the florms that were gathering round 
„„ Ip Eg pork of aide Py | 

"HEY 8 © ITT 9 BD N . | 

1 1 ee 2 3 dat 1929119 e * 


— 


TINY Ky ® 
* 1 * Ko” 
- | - 
1 — 
#1 - ö » 
a ' N * 1 
. - 
„ 
17 
. dr 
— 
* 0 
b 7 * 
5 2 
e 9 yo 
e — , „ 
. LA — 
22 Ft 
+ r 


"i ts Kikg's e wore hs 1 
a on ide ach of November 160 Tumimons of tren WV 


fon,” duly executed, againft William Ruthven, brother, and ap- 


5 * Earl of 'Gowty, and t Mr Alexander Ruth 


a 
* 0 
- * 
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ander, had committed treaſon; by attempting to bereave his Ma- 
Jeſty of life on che 5th of Aiiguft 60. The ſummons, which 
contains à minute narrative of the tranſaQions of that buſy day, 


date f the con 


ven; and againſt hit tutort and curatort, and all having intereſt, 
to beur it found and declsted that the faid Karl, ahd Mr Alex- 


is dated on the 26th: ol Auguſt, preciſely three weeks after the 
\ and the day of appearance was the gth 


of November, an interval ſufficient for peoples minds to cool af- 


be ter ſo great am event, tor che defenders e 


er e th ee t REY 
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laid before perllbnent- it was produced la ſecond time on the! 
14th ef November, Om aht 25th, the parliament reſumed the! 
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after ſuppetg was in che Harl e ee, with his“ 
 Loriftip and Nr Atcxander: Ruthven! © The Fart aſked him, 
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r to ls that journey, and. to be * by four in the morn- 
ing to attend Mr Alexander to Falkland; to take Andrew Ruth- 


TREASON 


ven with him; to make haſte back with what an/wer. bis Lord- 
ſhip's brother ſhould-order, and to leave Andrew with Mr Alex-. 


ander. They ſet off at the hour appointed, and arriving betimes 


at Falkland, the Maſter ſent the deponent at ſeven o clock to ſee 


What the King was doing. He found his Majeſty in the court- 
yard booted, upon which he returned to the Maſter, ſaying, FE 


* Haſte you, the King is coming forth. The Maſter immedi- | 
ately followed his Majeſty, ſpoke with him for about a quar- 
ter of an hour, and, during the converſation, the King frequent- 


Iy clapped him on the ſhoulder. . The Maſter then bid the depo- 


nent ride in all haſte to Perth, as he loved Lord Gowry and his 
honour, and acquaint him that the King would be there with a 


flight retinue ſpeedily, and tell the Earl to cauſe dinner be pre- 
.pared for his Majeſty. The deponent got back to Perth about 
ten o'clock, when his Lordſhip inquired anxiouſly what anſwet 
b had brought; what reception his brother had from the King; 


and what number of perſons was hunting with his Majeſty? The 
deponent * ſaid, the anſwer was, to prepare diriner for the King: 


That the reception his brother had was courteous ; and that there 


were ſundry of his Majeſty's houſehold; and ſome Engliſhmen, 


hunting with the King. The Earl aſked what-noblemen were 
with the King? to which he anſwered, * none but my Lord 
Duke f. He then went to his own houſe and put off his boots, 


and, upon his return, the Earl ordered him to put on his, the de- 


ponent's, coat of mail, and plate ſleeves. He aſked: for what 


purpoſe? The Earl anſwered, he had a Highlandman to take in 


the RD FA t. Lene 1 paſt Wale his en bid him 


” ay m 
ee e en 4 bring 
f It n a 
& 2 Z " * 7 8 N — 1 3 8 
„ . ey „ 
41 * „ 1 4 * = 


* - 
* > » + N * + s . # fg 7 * o s 
* F a4 LN a3 73..&Y KI GW - 
. * 
, - 


| Coping, p36. fe W 1 Shoe IA, „ 


TREASON | . 


bring up dinner. The Earl ſat down to dinner with three gen- 1600 
tlemen, and, while the firſt” courſe was on the table; Andrew WY ' 
Ruthven returned from Falkland, and whiſpered to his Lord- 
ſhip; © Soon after, Alexander Ruthven and William Blair came 
to the Earl,” while ſitting at dinner, upon which the company 
inſtantly roſe from table, and my Lord bid the deponent ſend 
for bis ſteel bonnet and gauntlet. My Lord then went to he 
Inch *, and ſoon returned with the King, the Duke of Lennox, 
and the Earl of Marr. After his Majeſty came to the houſe, the 
Mafter of Ruthven aſked the deponent for the key of the gallery 
chamber, who anſyered; he had not handled it fince the Earl 
came to Scotland. He then went, at the Moafeer's defire, and got 
the key for him from Mr William Rynd. Immediately upon 
his Majeſty's ſitting down: to dinner, the Earl ſpoke privately to 
the deponent in the room where the King dined, bidding him go- 
to the gallery to his brother. He went; the Earl followed; and 
they being all three in the chamber, my Lord ſaid to the depo- 
nent, tarry with my brother, and do what he bids you. The de- 
| ponent then aſked the Maſter's commands, which. were, to go 
© into the round of the chamber, into which the Maſter locked 
the deponent, and took the key along with him, Here he re- 
mained locked up, accoutered in his coat of mail, plate ſleeves, 
fword and hanger, but wanting his ſteel bonnet, All the while 
de dreaded that ſome miſchief was to be done; and he kneeled, 


and prayed to God. In about half an hour Mr Alexander re- 1 

turned, entered the chamber firſt, having the King by the arm, <3 

put on his hat, drew the deponent's hanger, and addreſſing the | 4 * 
+ King, faid, Sir, you muſt be my priſonen; remember on my Fa- = 


* ther“ death. And, as he held the hanger at his Majeſty's breaſt, 3 8 
the deponent wrenched | it out of his hand. The King ſaid, © Mr * 
| „ Alexander” 


Ae field uſed as a mall, adjoining to Perth, on the road to Falkland. 
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- 3600 * Alexander; ye and L were very great together; and; as tbuch- 


added, although ye bereave me of my life, c till not h King = 
* of Scotland, for I have both'fons ant; daughters.” Mr Alexan- 
der anſwered, with a great oath, it was not his life. that he defired, 
but a pramiſe to his brother the! Earl. The King ſaid, feteh 
hither: your brother; and Mr Alexander ſtipulated, that the King 
ſhould not cry, nor open the window till his, return, and then 
went away, and locked the door after him. Upon this the 
King aſked the deponent, How came ye in here, man ? and 
| 5 this deponent anſwered, As God lives I am ſhut. in here like. 
*, a dog,” The King faid, * Will, my Lord; of Gewry do me 
© any; evil, man This deponent anſwer#th I vow to God I. 
> 5 thall-die 6rft,”.. He then; at the King's deſire, went: to open 
* the window; but, before he got it opened, Mr Alexander te. 
'. turned, and ſaid to his Majeſty, By God there is no remedy 7 
then leaped upon the King, and gripped both his hands, he, Mr 
Alexander, having a garter in his, Then the King ſaid, I am 
© a free Prince, man, I will not be bound. So his Majeſty, caſt. 
looſe his left hand from Mr Atezander, and, at the ſame time, 
the deponent drew away the garter, and the King leaped out '." 
his grip. He then threw his left arm round the King's neck, 
14 XR and. crammed his right fit into his mouth; and his Majeſty ane 
doe wreſiling, the deponent pulled his hand out of the King's 
= - mouth. The deponent then reached over the King's ſhoulder, 
NS and pulled up the board of the window, and his Majeſty cried, 
_ 7 -- 4 Treaſon | treaſon ! Mr Alexander ſpoke thus to the depo- 
__ — nent, Ii there no help with ther! Mae worth thee, thou ui. 
= | ain, we all die, Then he clapped. his hand to his . 7 


from drawing it. Thus Rruggling, they ſtaggered forth of the | 


but the, King putting his hands, on the Maſter" s, ſtopped bim 


** 
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23 


Jocked, that he might make his own eſcape, and let i in the King s 1600 


_ ſervants, Juſt as he opened it, John Ramſay entered, with a Yo 


hawk on bis hang, drew his bauger, and laid about him. The 
deponent then went down-ftairs, and, as he came to the front 
gate, the Earl of Gowry was ſtanding before the gate, accompa- 
nied by fundry perſons, Having the deponent's helmet on his 
hend, and a drawn ſword in * each hand. The deponent then 
went to his own houſe, where he remained till the King left the 


town. After this, he went to the bridge, and walked up 


and down about an hour. When he returned home, his wife 
aſked at him, What trouble was within the place? To whom 


he anſwered, well is me of one thing, that, if 1 had not bees 


* there, the King had been twice f ſticked this night: But woe's 
me for the thing that is fallen out.” The deponent added, that, 
— met by Mr John Moncrieffe on his return from Falkland, 
who aſked, Where he had been, ſeeing his boots were on? He 
anſwered, ſome miles beyond Erne, not daring to unfold the par- 
ticulars, as the Earl had forbid him to tell the errand . 


The Doke of Lennox depoſed, that, on the 5th of Auguſt laſt, 
| being i in company with the King at Falkland, he ſaw Mr Alex- 
ander Ruthven ſpeaking with his Majeſty before the ſtables, be- 
| tween fix and ſeven in the morning. Soon after the King went 
a ſtag- hunting; and having killed a buck in the Park of Falk- 
land, he deſired the deponent to accompany him to Perth, where 
he meaned to have ſome converſation with the Earl of Gowry. 
The deponent immediately ſent his ſervant for another horſe, 
and for a ſword, and followed the King. When he overtook 
his-Majeſty, Mr Alexander was ſpeaking with him. Shortly af- 
ter the Duke's eg the lg rode aſide, and ſaid to the 
| D deponent, 
u was common, at this period, N 51 
hand; Lord Gowry had been long in Italy, and probably was a good ſword's-m 


Arnot's Hiſt. of Edinburgh, p. 70. + Stabbed. t All the 
depoſitions are ſubſcribed by the reſpective witneſſes. 
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1600 depot, e cannot gueſs, Man, what mand Lam riding for; 
WV ©] am going to get à þo/e ® in Perth: And Mr Alexander Ruth- 
ven has informed me that he has found a man that has a pit= 

* cher full of coined gold of great forts?” The King at the ſame 


time aſked the deponent what ſort of a man he took Mr Alexan- 


der to be ; who anſwered, „That he knew nothing of him, but 
* as of an honeſt diſcreet gentleman.” The King afterwards de- 
ſcribed to him minutely the circumſtances of the pee; to which 
the deponent anſwered, © 1 like not that, Sir, for that is not 
F likely.” As they rode by the bridge of Erne, his'Majeſty ſaid, 
That Mr Alexander deſired him to keep that matter of the poſe 
Secret, and take nobody with him.” But the King, both at that 
time, and in the Eart of Gowry's Hall at St Johnſton, bid the 
Duke take taint (i. e. take heed) where 1 paſs with Mr Alexander 
* Ruthven, and follow me.“ When the King was within a mile 
of Perth, Mr Alexander rode on before the company, on pur- 
poſe, as the deponent believes, to advertiſe the Earl of his ap- 
proach ; and; when they were within two pair & butt-lengths'of 
the town, the Earl, accompanied by diverſe perſons, on foot, 
came out to meet the King, Then his, Majeſty, accompanied by 
the deponent, the Earl of Marr, Abbot of Inchaffrey, Sir Tho- 


mas Erſkine t, the laird of Urquhill, James Erſkine, Wi mam 


Stuart, Sir Hugh Harries, Sir John Ramſay, John Murray, John 


Hamilton * Grange, and Jobs Graham of Balgowan, paſſed all 
together 


4 = Mg | Tz 
* A hidden weak. This ms by, no means improbable a tale, as one, from 
merely viewing modern ,manners, would deem it. The King was given to under- 


ftand that this range man was an'emifſary of the court of Spain, furniſhed with a 


quantity of gold for the purpoſe of exciting freſh-gmmmotions, When the Earls of 


Huntly, Bothwell, and Crawfurd, were tried for various points of treaſon, A. D. 
1889. they (and in particular the Earl of Bothwell,) were convicted of receiving 


* 


. from certain Jeſuits, and from Graham of Fintry, large quantities lan wo 2 


- for the purpoſe of raiſing forces. I e W 
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together to . Earl of Gowxyꝭs hall, in company with his Lorditip 1600 
and Mr Alexander Ruthven. The King called for a drink, which 
was long of being brought to him; and it was an hour ere his din- 
ner was ſerved up. When the deſert was on the table, Lord Gow- 
ry came to the deponent, and the other perſons of his Majeſty” $ 
ſuite, and defired them to dine ; which they did accordingly in 
the hall. When they had nigh dined, the Earl came to them 
from the King's chamber, and called for wine, ſaying, he was *« 
directed from his Majeſty's chamber to drink the King's health, 
to my Lord Duke, and the reſt of the company. Immediately 
after the health was drank, the deponent roſe from table to wait 
on the King, conform to directions; but the Earl faid to him, his 
Majeſty was gone up quietly. ſome private errand. His Lordſhip 
then called for the key of the garden, into which he walked, in 
company with the deponent, and ſome others. Soon after, Mr 
Nota Cranſton came to them, crying, The King s Majeſty is 
on horſeback, and riding through the Inch.“ Then the Earl 
eried,, Horſe ! Horſe !' -Cranſton anſwered, * Your horſe is in 
© town.” His. Lordſhip made no reply, ſave continually crying, 
mY « « Horſe)! Horſe l The deponent and the Earl came firſt out of 
mme garden, through the hall, to the cloſe; and, as they came to 
the outer gate, the deponent aſked at the porter if the King was 
gone forth, who anſwered, that afuredly | he was not. The Earl 
ſaid, ©1 am ſure he is firſt always. ” Stay, my Lord, drink, and 
© I ſhall go up, and get the verity thereof.” Immediately he 
came down - again, and afhrmed that the King was gone out at 
the back gate, and away... Upon this the deponent, the Earls of 
- Gowry and Marr, with the reſt of the company, went out at the 
#3 Front gate ; aud; as they were ſtanding there in the ſtreet, delibe- 
rating where to. 3,5 the deponent heard a voice, and ſaid 
to the Earl of Marr, is the King's vaice that cries, be where 
. * be rn So they all looked up to the lodging, and ſaw his Majeſty 
| < D'2 N —— 
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1600 16oking forth of the window, wanting his hat, bir a red, 
and an hand griping his cheek and mouth, and the King cried, 7 
* am murdered ! Treaſm ! My Lord Marr, help, help!“ Inftant= - 
1 the deponent, Lord Marr, and the company, ran up ſtairs to 
the gallery chamber, where his Majeſty was, to have relieved 
him; but the door was faſt. Seeing a ladder, they ruſhed it a- 
aliift the door; but the ladder broke: They then ſent for hatn- | 
mers; and, notwithſtanding they thundered at the door with 
large forcing hammers, they got no entrance, till the Earl of 
Gowry and his brother were both ſlain. When they got admiſ- 
ſion, by aſſiſtance of thoſe within the chamber, who helped 
them to break open the door, they found Lord Gowry lying 
dead, his brother Mr Alexander being ſlain, and carried down 
ſtairs before their entry. When they entered the room where 
| the King was, the'deponent faw, through one of the doors, which 
was by no means cloſe, the puſhing of. halberts and ſwords ; but 
knew none of the combatants ſave Alexander Ruthven of Free- 
land ; and how ſoon the faid Alexander heard my Lord Duke's. - 
voice, he and his accomplices left that door, and gave no cyber 
diſturbance. Depones, That he faw ſeveral of Lord Gowry's '... 
fervanrs in arms in the cloſe, both before and after the King di- 
| ned, and that there was a tumult before the Earl's lodging, and 
in the High Street, for about two hours after his Lordi $ and 
Mr Alexander” s death. 5 


The Earl of Marr's bbc, in moſt things ſubſtantial, cor- 
| roborated that of the Duke of Lennox. 


The Abbor of Inchaffrey depoſed; That he 05 Mr Alexander ® 
Ruthven at Falkland in conference withiſhite"King, for about a 
quarter of an hour, on the morning of the 5th of Auguſt. The 
deponent accompanied his Majeſty to Perth, and dined in the 
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Earl of Gowry's. After dinner, the deponent heard that * 1600 . 
King had taken horſe, and was gone towards Falkland, and the — 


Earl aſſured the company it was ſo; upon which the Duke of 
Lennox, the deponent, &c, called for their horſes. As they 
waited for them, they heard a voice, and the Duke ſaid, Yon 
is his Majeſty's voice, be where he will,” Immediately they 
ſaw his Majeſty looking out of a window, without his hat, his 
face' red, and crying, © Help, my Lord Marr ! Treaſon ! Trea- 
8 ſon! I am murdered 

The Abbot of Lindeves depoſed in all things, agreeable to the 
evidence of the Duke of Lennox; adding, that, when the com- 
pany aſked if the King was gone forth, the porter ſaid he was 
not. The Earl affirmed, he had gone out by the back gate; to 
which the porter replied it was impoſſible, for he had the key of 
that gate. When the King called out of the window, Trea- 
* fon?” James Erſkine laid hands on the Earl upon the high- 
ſtreet ; Sir Thomas Erſkine alfo gripped him, ſaying, * Fie, 
* traitor ! this is thy deed ; thou ſhalt die” To which Lord 
. Gowry anſwered, * I know nothing of the matter.” A ſcuffle 
then enſued: The Earl drew both his ſwords, and cried, 1 
* will either be at my own houſe, or die by the gate; and, at 
the head of about thirty perſons, he made his way into the place. 


Sir Thomas Erſkine s teſtimony confirmed thoſe of the two 
preceding witneſſes, - He added, that, when he had got into the 
cloſe, meaning to fly to his Majeſty's aſſiſtance, Sir John Ram- 
fay called to him to come up the turnpike * flair to the very top. 
When he had got up five ſteps, he met Mr Alexander Ruthven, 
who! was bleeding in the tage and neck. Sir Hugh Herries, and. 

others 


The name given to a winding ſtair, 8 in Scotland. 
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468 dchere who were with him, cried, * This | is the traitor"! ſtrike 
= © him! He was ſtruck accordingly, and fell; and, as he was 
fallen, he turned his face, and cried, * Alage! I had not the * wite 
* of it ” The deponent then went up ſtairs to the chamber at 
the head of the gallery, where were the King and Sir John Ram- 
5 fay only; Sir Hugh Herries and a ſervant followed him ; im- 
— mediately after, Mr Thomas Cranſton entered the chamber witk 

his ſword drawn, the Earl of Gowry following, with a drawn 
{word in each hand, and a helmet on his head. They ſtruck at 

the deponent and his colleagues, who defended themſelves and 

ſtruck again, and Cranſton wounded the deponent in the right 

hand. At laſt, Sir John Ramſay gave the Earl a deadly ſtroke. 
The Earl leaned to his ſword z a man held him up3;but how ſoon 
His Lordſhip fell, Cranſton and the reſt of his followers "0 the 
Sir John W depoſed, that, r A dined on the day 
nbelled in the Earl of Gowry's, he took his Majeſty's hawk from 
John Murray, in order that the ſaid John might dine. Miſſing 
the King, he and the Laird of Pittencrief ſearched for his Ma- 
jeſty in different apartments; and, when they came into the 
cloſe, Mr Thomas Cranſton told them the King was on horſe- 
back, and at the Inch. The deponent then run to the ſtable for 
his horſe, and, as he was at the ſtable-door, he heard the King's 
voice, but did not underſtand” what he ſaid. He immediately 
returned, and, entering the cloſe, he found a turnpike F door o- 
pen, into which he entered and went up ſtairs. Hearing a 
ſtruggle and din of feet, he run with his whole force againſt the 
door which enters from the ſtair to the chamber at the end of 
STO: Haring burſt open 6 ſaw the King and 
25 „ % Mr 
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Mr Alexander Ruthven ſtriving” and wreſtling ; his Majeſty ha- 1600 
ving Mr Alexander's head under his arm, and Mr Aletander, 
who was almoſt on his knees, had his hand upon the King's face 
and mouth. His Majeſty, ſeeing the deponent, cried, * Fie ! 
* ſtrike him laigb, becauſe he has an pyne.* doublet upon him.” 
Immediately the deponent caſt the hawk off his hand, drew his 
hanger, and ſtruck Mr Alexander, and the King inſtantly puſh- 
ed Mr Alexander down ftairs. In the reft, he tear in all 
points er to oi Thomas Erſkine. 


Robert Chriſtie, porter to the Earl of Gowry, fow 8 my Lord 
Duke, the Earl of Marr, and the Earl of Gowry, come into the 
cloſe. My Lord Duke afked the deponent, if the King was 
gone out? He ſaid, Not. Then Lord Marr ſaid, Billy, tell me 

 * the verity if his Majefly be furth or not ? He anſwered, * In 
truth he is not.“ The Earl of Gowry, looking at him with an 
2800 countenance, faid, * Thou lie; he is furth at the back 
gate, and through the Inch.” Then this deponent anſwered,” 
© That cannot be; for I have the key of the back gate, and all 
the gates of the place.” Then the deponent ſaw his Majeſty - 
looking out of the window of a turret, crying, Treaſon !” &c. 
Upon which the Duke, Lord Marr, and others, ran up the turn- 
pike ſtair to the gallery. After this Lord Gowry came from the 
high ſtreet intg the cloſe, a ſteel-bonnet on his head, a drawn 
ſword in his hand, accompanied by ſundry perſons, all with 
drawn ſwords. My Lord and his followers ruſhed up the turn- 
Pike ſtair; but the deponent Knows not what paſſed within the 
| place, fave by repert z nor Knows he any more of the matter. 


Joby nen of Urqubil depoſed, ; conform to the Lord 
* Duke 


| . ae a of dine to ſhidd from the 
point of a dagger. It was worn by piaus, or foot ſoldiers. 


mn » r 4 0 0 
1600 Duke of Lennox and Earl of Mary, in all thing, e. 
nnn. 


; Juohn Graham of Sig depoſed in all things confarm 6 to 
. the Duke of Lennox. 


Twenty-two more e depole either in RN of 
the preceding evidence, or to other facts of leſs moment. In 
the whole of the depoſitions, there is not a word of the Earl's 


81 belt and magic characters “, nor of his not bleeding till the belt 
. 18 * e n was 


In the account that was publiſhed ſoon after the conſpiracy, both theſe facts 
are mentioned, and probably they were both true. From theſe, two very diffe- 
rent concluſions have been drawn, by the ignorance of thoſe who believed, and the 
partiality of thoſe who diſcredited the conſpiracy ; the one, that the not bleeding of the 
wound was owing to the magical charaFers ; the other, that this tale is fo abſurd, ar to 

Simply this : Lord Gowry received the deep and mortal wound by the thruſt of a /ma/l 
Ffword, and he had not immediately bled externally ; but, on his clothes on his belt 
being taken off, and the body being turned into different poſtures in the ſtripping, 


blooded after ſudden death, no blood will iflue for, ſome time; but, when the ſe- 

rous part of the blood ſeparates from the grumous, the former will flow out of the 

wound. This the fond friend often looks on as the mark of returning life, while 

ir is the moſt certalh indication of death.—Necromancy at this period reigned with 

uncontrouled fway over the gloomy empire of darkneſs. A belief in the power of 

charms, and talifmans, has prevailed in a greater or leſſer degree in ages and 

nations: A judicious ſceptic, Wherefore, will not ground his diſbelief of a natural e- 

e eee eee CE I OR 

An incident, much more remarkable than Lord Gowry's not bleeding till his belt 

; Vas unlooſed, is authenticated in the trial of Philip Stansfield for parricide, A. D. 
* 1688; a trial which it would be ſuperfluous in me to publiſh, as a proper abridg 
| ment of it has already been made th Salman. James Muirhead ſurgeon, in the 
courſe of this trial, depoſed, * That, upon the priſoner's afliſting to lift the body 

af his deceaſed father Sir James Stansfield, after it had been ſewed up, and clean 
.. . ... 


©* the 


the blood bad guſhed out. Beſides, it frequently happens that, on a perſon's being 


7 EA . - - 1 


| was! unlooſed, and of the ſummons auth the tied Beets 1600 
heirs, and the OC CO ER) dl 
cuted at Pert. 
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| . 
of Gowry' and Mr Alexander Ruthven to have committed ma- 
nifeſt treaſon in all points contained in the ſummons ; and, 
therefore, decerning their name, memory, and dignity, to be ex- 

tinguiſhed; their arms to be cancelled ; their whole eſtate, real 

and perſonal, to be forfeited; and annexed to the crown ; their 
bodies to be taken to the Croſs of Edinburgh, and drawn, bang- 
ed, and quartered; the name of Ruthven to be aboliſhed; and 


| = poſterity, and their ſurviving brethren, to be incapable of 
ſucceeding to, or of holding any offices, honours, or poſſeſſions 
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{0 tinen, and flirred and moved the head and neck before, he ſaw no blood at all.” This is 
confirmed by another witneſs ; and it is worthy of remark, that Sir James was not 
ſtabbed or ſhot, but ſtrangled; Salmon's Stare Trials, p. 610. 


Ho different this ſentence, how different the execrable law of Ai 
Honorius, upon which it is founded, from the following law of our our fee 
anceſtors, the Gotha, whom we, notwithſtanding, call Fe crimina 
4 ſuos ſequantur auftores. Nec pater pro filio, 9 net ur pro 
© marito, nee maritus pro uxore, nec frater pro fratre, nec. vicinus pro vieino,. net | 
« proquinquus pro proquinquo, ullam calamitatem pertimeſcat. Sed ille ſokus judice- 
« tur culpabilis, qui culpanda commiſerit ; et crimen cum illo qui fecerit qavgjatur : | 
© Nec ſuccgffores aut haeredes pro factis allam calamitatem pertimeſeanz.” 
Leges Wiſegothorum, Lib. 6. tit. 1. L. 8. The reader may compare the abt 
with a certain other law, which his reflection will ſuggeſt to him. This ſentence, 
in one particular, exceeded the capricious cruelty of the Roman Emperors, viz. in | 
the inſult offered to the dead bodies. Stigking the head and limbs of traitors upon | = 
pales, N ih chant, enen © Core 
e eee —— 
collecta ſepulturae trad? poſfint.* Digeſt. Lid. 48; tit. 24. L. r. . 
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Earl of Gowry, and John Macdu&; wha: wich their drawn ſwonde 


n Ling. 
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ws. Abe Palicm&bt./a the; ci Dae « fimilas FIN 
* tence on Alexander and Henry Ruthvene, ſons to the Laird of 
Freeland, Hugh Moncrieffe brother to the Laird of Moncrieſſe, 


and Patrick Eviot brother to the Laird of Balhouſie. And, on 
| >uft p three of their accomplices, Mr 
*, and George Craigengelt, ſervants to the 


had ruſhed up the turnpike with the Eatl of Gowry, and aſſault- 


ed Sir Thomas Erſkine, &c. on a proof led, as well as their own 
confeſſions, were convicted before the _ a eee 


WN 25 nen * E day. 
lee ab 
1 bikes hs > LARRY the ſimple aaa 120 inn avi 
ments to enlighten, or ingenuity to perplex-the caſe, I appretiend 
the reader has already formed his opinion, whether this was a 


© Slot of Gowry's againſt the King, or of the King again Gowry. 


I ſhall now ſtate. the following arguments, which impreſs ne 
with the moſt __— ee un 11 Was. a 1 of POOR 


WY * * 


| Argument 5.2 That a an | attoayy upon the je King s e was nei 


tber uncommon nor unlikely.” This will be beſt evinced by a lift of 


the various attempts made by King James 8 e on the Jenſen | 


. abr e nr 04 | „ 
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if Attempt, 24th way; oY "The Earl of ann, in of | 
the murderers of the King 5 father, ſeizes the King and the caſtle | 


Me eta hat | x 5 8. 


in 44 
nene 
they any eee eee ee we, e 
Records of Julticlary,” Auguf 22 1600. f + Robertſon's Hiſtory rate | 
5 ee amen * | 
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35 ; 
* * 


24 Attempt, 4% Highs 1582. | William Earl of Vowry, fa- ou, 
\ ther bote Lene Wü 1 Peer, at his own houſe of 'Ruth- 


ven, with the aid of other Lords, ſeizes the King, changes his 


| « miniſters, and keeps him in ward about a twelvemonth. This 
e ſervice to God, the | 


the church voted to be a good and 
amm N 5,54 


34 Attempt *, Francis Earl of Bothwell, nephew to James Earl 
of Bothwell, who was one of Darnleys murderers, aided by 


ſome-Popifls Lords, aſſemble at Quarrel-holes t, with a number 
of perſons, for the purpoſe of ſeizing the King in his palace of 
Holyroodhouſe, — _ — and geg 
"08 uten nn 10 an 


mn 7 
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14th eee 471 n e 1591. The ime Fart of Both 


cl, James Douglaſs of Spott, and about forty accomplices, ſur- 


e e TeS, W eb poi rs 
ation Ea i 


Rec. of Juſt. 24th May 1589. Spottifwood's Hiſt, p. 376—It is 


Gap of rence, that Login, b. i Beer to Lord Gene of the 2g Faly | 


. 1680, on the ſubject of the intended conſpiracy, when ſpeaking of the Earl of 
Bothwell, uſes theſe words: ©, In-caſe God grant us happy ſucceſs in this errand, 
hope to have both your Lordſhip, and his Lord/bip, with many others of your lovers, 
©, ard his, at a good dinner, before I die” . + Cloſe by the village of Reſtal- 
rig. about a mile diftant from Holyroodhouſe. * 1}, San. in- law to George 
Home of Spott, , who was tried for the murder of Darnley, and who afterwards was 
one of the Jurymen who fat on the trial of bed Douglaks for the faid mur- 
der. By the bye, this George Home of Spott was himſelf murdered, not without 
ſuſpicion of the murder being perpetrated by the ſaid James Douglaſs, his ſon- 
"in-law and ſucceſſor. Douglaſs's inducement to join the conſpiracy, was to relieve 
' his ſerrants who were confined within the palate ; and who next day were to be 
the torture concerning the murder of his in-law. Pad 
Ko", x 158. e ne ee. 
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e e chancellor a, and aſſauk the royal! 
ag apartments, kill John Schaw his Majeſty s principal equerry, and 
ce call for fire to oon ſume ſuch of the doors as they could not break 
up; but are- repulſed by Sir James Sandilands and the citizens.. 
of Edinburgh: And eight of the conſpirators hanged next morn- 
ing, without jury, on gallows erected before the * * 


6 EO PAGE 28th June 18927 'The fame Earl of Bothwell, | 
_ the Myfterof Gray, and others, who, in a few months after, were 
detected in a freſh eonſpiracy with the Court of Spain, for inva- 
ding Scotland and England, aſſault the King in the palace of 
Falkland at midnight; but, by reſiſtence “ of thoſe within, and 


by the country, on the early rumour of danger, rifing in his Ma- 
jeſty's defence, they are forced to abandon the enterprize ;” they 

plunder the royal ſtables and park of the horſes,” and betake 

themſelves to flight. Several of the conſpirators are ſlain in 

: the purſuit, or - hanged. The Mafer of Gray is pardoned, that 
_ be might have the PEI of giviog en. dan of 
| | * | his 3 * ä a 
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1 e Hal Med Bonk: 46 No. 21. YER 1593- Pd Eau - 
ſter of Gray, his uncle, and two brothers, and to James Graham, brother#to the 
hte Laird of Fintry, for. treaſonably attacking the King's perſon and the palace 
of Falkland. Johnſtoni Rer. Brit. Hiſt: p. 168.  Moyes's. Memoirs, p. 188. 
| ro ſhow how groſily che principle of religion was proſtituted, how it 
was a mere maſk put on to hi the ambition or avarice of thoſe Nobles, whoſe 
piety even modern hiſtorians have not been aſhamed to celebrate; it is not incu- 
rious to obſerve, that Nobles, 5 nn Wm Prvnntſs 
united in the farae conſpiracies. © The wolf and the lamb ſhall feed together.” 
IK Ts sf Landon, th yew 1706 ure «lo pcm 
the deluſion and outrage, which, under the pretence of religion, ny ſtill 
Rs GDI as Lene | +- There were other ats 
— Is CAIIEER 66 


* 
* 


the annals ot the moſt corrupt and proſligate Court. The Prince 
under whom he lived, poſſeſſed no ſolid nor permanent autho- 


but heretics, who inculcated parricide, be goes on thus : * Pulveraria conſpiratio 


TR E- — 


8 27th Wann 1596. The-rabble of Boburgh, 1600 
| inſtigated by the clergy, and countenanced ®.by the Lords Linde - 

fay and Forbeſs, aſſauk with great fury the tolbooth of Edin= 
burgh, in which are the King, his miniſters. and judges ; but 
are repulſed, Nen e 


. 


: e e hs 1600, by Jeb Earl of Gowry, 
EC 
mne 1 d | PAY 


matinee, That the Earl of c war by 1 mean an 
| nie — 2. hed ee | 


Lord P 1 coun- 
try. which had been recently ſtained with a deed of the + 
- moſt diffuſed and complicated foulneſs, of any that diſgraces 4 


e reg of 1 ann with the ex- 


8 3 p. 43. Moyes's Memoirs, p. 249. 
When Ogilvy. the Jeſuit was brought to trial, his judges, or rather. inquiſitors, 
interrogated him about- the Pope's right to depoſe excommunicated princes, 
and if it was lawful to put ſuch princes to death. In anſwering theſe interrogato- 
ries, he reproached- the court with this attempt. After ſaying it was not papiſts 


- © aulicorum fuit,, at non fic cum die Septembris veſtra (it ſhould be Decembris) 
quando ingenti armatorum manu regem in Praetorio cum Senatu necare voluiſtis, 
(quod et feciſſetis niſi concurſu opificum ſatellites adjuti e manibus veſtris regem 
2 Dos millia ſuas hedie Edinturgs gui illo dis arma tulerum, et tot eſſe 
poſſdnt teſtes, tree prulicantar exhartatot fuiſe ad fortiter agendum, clamantes, Deus 
© ef ecilifia ; eum ex altera parte clamaretur pro Deo et Rege ; pro quo faffo Edinbur-- 
* gum debebat comburi. F 
W See his trial below. ..- | 
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1600 W for he n 
mgandard for meaſuring out law to. the ſubjects. The people, on 
the other hand, enjoyed no regular ſyſtem of liberty, yet were 
extremely deſtitute of the reſpect due to the Sovereign. The 
turbulent nobles, in gratifying their common purſuits, ambition, 
and revenge, were trained by no delicacy of ſentiment, no 
politeneſs of manners. The clergy held the pulpit to be a ſanc- 
ryary from which they might declaim without challenge on 
Yaltrers of ſtate; and their bold ſentiments, their lofty preten- 
Hons, went often. unfolded in the moſt coarſe and intemperate 
| language, To add to the public diforder, the kingdom was di- 
ſtracted between two foreign factions, and two rival religions. 
The Spaniſh faction united with the Popiſh ; the Engliſh, 
| with the Preſbyterian. The Prince, who guided the car of ſtate 
over thoſe arduous paths, increaſed the confufion by his inabi- 
lity to direct it. From a want of judgment, of reſolution, and 
5 of temper, be frequently connived at, or pardoned the moſt a- 
trocious crimes, while he puniſhed, with illegal and + exceflive 
rigour, trivial of imaginary offences. Egually unſkilled to hurt 
the imperial thunder, or to encirele his temples with the ; rays. 
of mercy, he weakened moral diſtinction, while he broke down 
the barriers to the commiſſion of the more atrocious crimes. | 


| l 
perhaps the greateſt inſult ever offered to a woman and a Sove- 
NS oper e eee ee 
5 . . 128 . | | 5 . | 1 | N nt hes 2 candies. | 


ni cats Gre Mehta des Ms of Zaghnd awe apes 
to this conſpiracy. In a letter of Logan's, which is ingroſſed in the indictmerit 
againſt George Sprott, who was cxpcuted for concealing this conſpiracy, there is 
this paſſage: © I truſt, and am afred, we ſhall hear word within few. days. from 
_ © them your Lordſhip knoweth of; for I hove care to for what Nins comes homg by.! 
Records of Juſticiary, Auguſt 42: 16. 1 See che Index, articles Ten- | 
F | 


4: 
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month, ſhowed that his 8 for ned was not woos __ 
than his ai ride | 

$51 hen raw 6 3-86 £5t 

Thie Earl os air an 0 en the ſcaffold, und jn his death 
we may probably look for the principal motive to Got Con- 
- ſpiracy, The Chureh, in a ſolemn act of their Aſſembly, declared 
their approbation of the elder Gowry's ſeinintʒ the King at Ruth- 
ven; and the Preſbyrerian'clergy, in their writings-and decla- 


mations, always enforced this topick, and expreſſed their opinion, 
that he fell by an unjuſt ſentence, - One of the moſt eminent 


'and popular of that order was preceptor to Lord Gowry and his 
brothers. Thus the idea of a murdered father, inſtilled in the 


converſations of their preceptor, and ſupported by the authority 


of the Church, muſt have made a deep impreſſion on the youth- 
ful minds of the offspring of Gowry. This, itideed, is por ſimp- 


ly ſupported by plauſible conjecture; it is inſtructed by evidence. 


When Alexander Ruthgen approached the King with a drawn 


hanger; his words were, remember on my father's death.” The 


| ſame is corroborated by Logan's letters; letters which, from the 

proof adduced in the following trial, I hold to be authentic cui- 
_ dence, particularly in the follewing paſſage f: I think there is 

: DO TI NI I One but 


e any-do That that Lord Gowry's preceptor, or any of the dergy, 


* N ee cee e e e eee eee 


told him his father fell by a hard ſentence; and that his mind brood- 
this, joined to his ambition, and the ſtate of the country, ſug- 


Rr ruin of 
| himſelf and of his family.” Logan's Letters, No. gend completely vindicate 


NN 4 Logan's Letters, No. 5. 
wht. July 1600. | g 
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„n be ſeized the King at Ruth- 1600 
ven, 1 his minifters, and kept him im ward for a 'twelve- nw - 


_» 4 et 0m it,” Peers Has 145 ev yo. et 
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| 2620 © they would beaten nad nee. 
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| OT The We of Rue had 1 lo PA looked hc 
3 head of that party which was attached to England and the Re- 
_ formation; and the accompliſhments of the latter Gowry quali- 
med him to be che leader of an enterpriſing faction. The im- 
portance he derived from ariſtocratic influence over his extenſive 
" __ _ -  - domidins, and from the attachment of a powerful party in Church. 
I enge me, S- gn with! py e al 


—_— 
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3 A 5 N TON Oey I William, ſecond Lord Ruth- 
3 food ven, the Earl's great grandfather, married Janet Halyburton, eldeſt daughter, and 


3 coheireſs of Patrick Lord Haliburton of Dirleton; whoſe } „ Sin Walter 
PF, -  - Haliburtony married Lady Iſabel Stuart, eldeſt daughter of Duke of Albany 
We regent of Scotland, Mrd ſon of King Robert II. The Earl's father, William firſt 
5 Ph "4 TR” Earl of Gowry, married Dorothea, daughter to Henry Lord 8 who was 
1 © firſt married to the Princeſs Margaret of England, daughter of Henry VII. and 
—_.: - . widow of James V. - It is fiid Eord Gowry propaſfſlted a ramour of his mother's | 
il | | being deſcended of that marriage, and that many low people about Perth credited 

th report; (Scot's Hiſt. of Scotland, p. 553.) Ye it ſeems demonſtrated that 
; The was ſprung of a marriage between Lord Methven and Janet Stewart, daughter 
_ of John Earl of Athole. Douglaſs's Peerage, p. 16. 305, 321. Lord Gowry 
Waopted into the arms of his family, A. B. 1597, « ford pointing en ir | 
2 Null oe, ith the matin, © Tibi g,  Crawfurd's Peerage, p. 166. wn * 


| Tam induced. to believe that, however atrocious Lord Gowry's purpoſe might 
be, he did not intend to deſpatch. the King immediately. ' The evidence of what 

Paſſed between the King and Alexander Ruthven, as well as a conſideration of the 
1 * woſt wary ſteps Gowry could-purſge, confirm this notion. Ruthven's ſpeech to the 
ig was," , You mult be my prijetier ;* and, when. he returned a ſecond time, 


— | hands. . ambition or-thi falety, i 
__ for them not to deſpatch the King at St Johnſton. The notorious 
| W acre * 
„ | e . I 
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Thus Abition, as well as revenge, might ſtimulate Gowry to his 1600 
daring enterpriſe. Indeed, if his attempt as to be directed a 
gainſt the life of the King, i it could no longer be fafe for him to 
remain in the condition of a ſubjet: And the indecent aud ma». 
licious imputation of baſtardy, with which the fanatics reproach- 
ed King James, might afford a FOR Re: for ſecluding the 


Nen offspring. 


The family of Hamilton, next heir . 83 had long 
. loſt its popularity, and the Earl of Arran, its head, had loſt his 
judgment ; and; although there undoubtedly were ſeveral fa- 
milies interpoſed between Gowry and the Crown, in the ſtrict 
line of ſueceſſion, none of them probably poſſeſſed power and 
popularity to ſupport their right. But, if Gowry and his bro- 
ther were really endowed with thoſe perſonal accompliſhments 
which have been ſo highly extolled, and which made their coun: 
trymen conceive * the moſt ſanguine ® hopes of their early virtues.” 
Is it abſurd» to ſuppoſe Lord Gowry to have flattered himſelf, » 
_ that, in a { where the church was in danger, where the | 
Wheat = ; en 


. ing the bloody taſk upon the hands of an aſſaſſin, cen er wie G8 
off the imputation of the parricide ; and their partizans might deny, with as much 
effrontery, that Gowry committed the murder, as they have fince done that Gowry 
hatched a conſpiracy. Beſides, while the King remained in cuſtody of the brothers, 

huis life was a hoſtage for their ſafety, and a check upon any ſpirited meaſures in the 
adherents to the royal cauſe. The houſe of St Johnſton was but a few yards from 

the river Tay. Had Lord Gowry' been ſucceſsful in his actua attempt to diſmiſs 

the King's followers, by telling them the willſul fa//chood that his Majeſty was gone; 

© hadthe ſhades of night fallen, he might have. conveyed the King down the Tay, 
uh equal caſe and ſecrecy; and his Majeſty might cither be carried priſoner to 
© England, where his mother had ended her days, or to Logan's houſe of Faſtcaſile, 
on the coaſt of Berwick, where Logan boaſts that he had Both- 
© well in his greateſt extremities, ſay the King and bis council what they would.” 
. Logan's Letters, No. 4 * Robertſon's Hiſt, of Scot. v. 2. p. 25a · 4 
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1600 trumpet of ſedition was ſounded by the miniſters * who Wrtißet 
me © chief block-houſe if the Lord's Feruſalem, his piety, popularity, 


and bravery, ſhould ſupply the defect in title, and make him be 
called, while there were nearer heirs to the Crown; as has ſince- 
happened, in the ſame country, on a ſimilar occaſion, 

Sundry dark expreſſions in Logan's letters, particularly, that 
the eſtate of Dirleton {was to be beſtowed dn him, if Lord 
Gowry's ſcheme ſhould take effect, confirm the notion that his” 


_ Lordſhip aimed at the Crown. 


Argument 3d, 7 hat the” circumſtances 97 the 5th Huguſt, | as e- 


Pabliſhed in proof, are conſiftent with a plot of Gowry againſt 


a '* . . = 
* Pulge—The Minjfters Edinburgh | Calderwood's Hiſt. of the Church, written 
by appointment of the General Aſſembly, p. 447- + The Gowry family acquiz- 
ed the eſtate of Dirleton, one of the beſt in Eaſt Lothian, by the marriage af Lord 
| Ruthven with. a daughter of Lord Haliburton. + A celebrated hiſtorian has: 
endeavoured to invalidate the teſtimony of Gowry's conſpiracy, recorded before 


Parliament, by certain diſcrepancies and contradictions between this 


teſtimony and the account of the plot publiſhed by the King, recently after the e- 9 
vent ; and likewiſe between the evidence given by Henderſon before the Privy” - 

and that afterwards emitted by him before Parliament. In ſome of theſe, he 
points out diſcrepancies ſo trifling, as with me rathexjtend to ſtrengthen the candour 
and credibility of the evidence. I preſent an inſtance: The King aſſerts, that 


„ Henderſem opened the window during Mr Ruthven's abſence, Diſc. 23. Hender- 


«ſon depoſes that he was only attempting to ofien it when Mr Ruthven returned; 


- * © and that, during the ſtruggle between the King and him, he opened it.” Robert- 


ſon's Hiſt. v. 2. p. 270.—Such are the conceptions and facultics of man, that it ix, 
morally impoſſible for twenty or thirty perſons who witneſs, much more who are e. 


corned in x buſy ſcene of violence and danger, tg give a preciſely ſimilar account” af - 
7 of every 
given in 


e circumſtance; and, were an account tallying ſo wonderfully to be⸗ 
with me it would deſtroy the credibility of the whole. The . 
DIES wy 4 Ms. babar 


vagious 
| 4 * ä * 
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TREASON. „„ 


the King, and incompatif with a Wes of the Xing * . 
8 . od | : 8 


300 this 1 think, any impartial de may be Abel by a . 
peruſal of the evidence. I ſhall, therefore, briefly obſerve, that 
it is inſtructed by Alexander Ruthven's coming to Falkland, and 
taking the King along with him -to his brother's houſe- of St 
Johnſton ;/ by the King' s ſetting out immediately after the chace, 
without ſo much as a ſword ; by the lightneſs of his Majeſty's 
retinue; by the Duke of Lennox, Lord Gowry's brother-in-law, 
being of the party; by the ſuſpicions which the King expreſſed 
to the Duke, bidding him take heed and follow him; by Alex- 
ander Ruthven's ſeparating the King's attendants from him, on 
the falſe pretext of his Majeſty's commands; by his locking the 
doors as the King and he went up ſtairs, thereby ſecluding all fol- 
| lowers; by Lord Gowry's attempting, in the mean time, to get the 
King s ſuite ſent back to Falkland, for which purpoſe he aſſeverated 
the falſchood, that the King was on horſeback and away ; and, by 
the King's being xeduged to ſuch diftreſs, as to ſtretch his neck 
forth of a window, at the top of the houſe, his face red, x hand 
| gripping his cheek, and himſelf crying; + Treaſon ! Help! I am 
* murdered!'—l ſhall only add, that, if the King had entertain- 
"ed any bloody deſign againſt Gowry, it was ſafer, both to his 
perſon. and goverament, and more ſuitable to his timid counſels, 3 
to have taken off Gowry by the dagger of a bravo, or by.1 in- 
veigling him into a plot againſt the ſtate, than by going in 
perſan alone, and unarmed, into the ſecret chambers of the caſtle 
of the greateſt baron in the kingdom, there to have murdered 
bim, : ſurrounded by his domeſtics, his friends, and his vaſſals, 
* and in the center of his extenſive domains. And, if the King 
had, at his devotion, a perſon ſo dexterous in the art of forgery, 


* he muſt have had, if Logan's letters are fiftitious, there could 
: F 2 | be 
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1600 be no gifficulty i in cotiviging Geowry of any crime nue 
ww night think fit to lay to his charge, 30 

Ae 4th, 7 bat the letters of Logan of Reftatrig, one of 
 the'conſpirators, afford a ſtparate N 8 ang evidence of 11. rea- 
ip this ra. 1 5 


ea this argument reſts 3 upon the e oy Lo- 
gan's letters; it falls ——— ee 
Fan . 9. 55 | LY | 


— 


Having ſtated the evidence, and the argument, which impreſs 
me with the moſt perfect conviction of the reality of this con- 
Am fpiracy, it may not be amiſs to inquire how ſo ſtrange a deluſion, 
_ Has as the Mens of this conſpiracy, has been propagated and 
. N. 
In thoſe days, W in was not . Bal and holy affection 
which ſtrengthens and purifies the mind, while it humanizes the 
heart: It was an etherial fluid which peryaded the whole maſs 
of the conftitution ; and whoſe electric ſhocks ſerved ſometimes. 
to purify, and ele to conſume: And the political atmoſ- 
phere, ſtrongly impregnated with the flame, often burſt forth in 
thunder. Whatever the clergy were pleaſed to inculcate was 


i * ſwallowed with the moſt ſtupid and greedy faith; and, from 
tee invariable principles of human nature, I may venture to 
| - N aſſert they were the leſs ſtudious of plauſibility i: in their za 

5 b „„ e eee e ** 10 1 

ER , nes 4 Fe, 

„ hf PART ot x 030 20g nd 
* | k 7 +a , 4s 

| * : g 5. ö : 4 


T R E. 48 O N. 45 
1950 a 
I had pleaſed the ah, wo paſs a ſolemn act of ET 1600 
of the Elder Gowry's apptchending the King, although it was WY 
nothing leſs than an act of open and manifeſt rebellion, / Is it 
then wonderful that thoſe who juſtified the ſacceſsful bids. 
of the father, ſhould deny their belief of the diſappointed trea- 
ſon of the ſon ® ? When the miniſters of Edinburgh were deſired: 
to aſſemble the people, to lay before them the particulars of the 
plot againſt the King, and to praiſe God for his delivery, they 
refuſed obedience, alledging that they cod not deliver ffom 
the f chair of truth, a relation of facts concerning which they 
themſelves were dubious. And Mr Robert Bruce, a bold ayd 
popular preacher, perſiſting i in his denial, notwithſtanding the 
arguments, the entreaties, and the threatenings of the King, was. 
baniſhed for his diſobedience. The ſpirit of incredulity natu- 
rally ſpread from the paſtor through the flock, and it continued 
to be foſtered: by the more bigotted of the clergy during the civil 
wars, which rent the ſtate for a great part of the laſt century: In- 
deed, with the different factions, a belief or diſbelief in Gowry's 
conſpiracy, became a touehſtone of party. When the nation was no 
longer diſtracted by virulent contention between church- man and 
. covenanter, loyaliſt and republican, whig and jacobite 5 when che 
minds of men were difpoſed to receive the truth, a circumſtance! 
purely accidental has tended to continue this deluſion. An emi- 
nent hiſtorian appeared, whoſe. writings have ſtamped a deſer- 
ved impreſſion upon the opinions of the public. Attached to 
the order to which he belongs, it was natural for him to enter- 
tain a higher reſpect for the opinion and authority of thoſe 
b of the church than they deferved, and conſequently to 
imbibe 


bt)! » To deny the reality of plots ole hs bestes was ſealed with the blood of. 

the Prince, was no new matter: © Conditioneni Principum miſerrimam aiebat 
(YDomitianus) quibus de conjuratione comperta non crederetur, nifi -occifis.** 
Zuetonius Delphini, p. 595. F Calderwood's Hiſtory, p. 444. * 


N FA 


1600 imbibe in part their aper notions concerning Gowry s con- 


3 . Theſe he has delivered with a ſubtilty of argument, 


an engaging and perſuaſive manner, which captivate the atten- 
tion, and rivet the wavering opinion *, while perhaps they are 
unable to convince upon a ſolid law te men of the judgment. 
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IN the year 1608, George Home, Earl of Dunbar, was in- 
formed by a gentleman of his acquaintance, that there was 
one Sprott, a notary at Eyemouth, who had communicated to 


him ſome * relative to Gowry' 8 oer, which 
this 


* 


4 . From periialiy of affeftion, as well as frailty 
of judgment; but candour is in every man's power. lr is therefore my duty to ob- 
ſerve, that inconteſtible evidence is recorded in the books of Sederuat of the Court 
of Seſſion, of the Earl of Gowry, at the time of his death, being creditor to the 
King in L. 196,465 : 18 : 6, of accumulated ſum of principal and intereſt. By the 
King's inability to pay him, the Earl was ſo much embarraſſed. in his circumſtances, 
that the Court of geſſion granted him for a twelvemonth a perſonal protection from 
the diligence of his creditors, juſt forty-fix days before he was killed. And from the 
common law, as well as the ſilence of the public records, it | is Probable the Earl's 
creditors were never paid. I am aware that this fact may make a- forcible impreſ- 
fion upon thoſe who have been accuſtomed to doubt of the reality of this conſpi- 
racy. But a conſideration of the following circumſtance will entirely remove every 
| ſuſpicion. Lord Gowry-was creditor to the King in this ſum, as repreſenting his 
father, the late Earl, who was Treaſurer of Scotland, and that, by accompt fitted on 
the. roth of May. 1583, the balance then reſting to the Earl being L. 48,063 : 4:8 
Scots, which (2 Scottiſh money was greater by the half at that time than it js now) 
RET > 17 een Scottiſh money punches, bh OO | 
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this Sprott had kept ſecret till the perſons concerned in it were 1600 9 
dead. The Earl acquainted the Lord Advocate, and Sprott 2 
was inſtantly apprehended. He was examined before the Privy 
Council on the 5th of July 1608, and afterwards underwent 
frequent examinations. His voluntary confeſſion was made the 
| ſubject of an indictment againſt him before the Court of Juſticiary, 
| as being in the treaſonable foreknowledge of Gowry's conſpiracy, 
He was tried capitally on the 12th of Auguſt 1608, upon his 
orb confeſſion alone,” He was convicted. He was condemned to 
be hanged that very day at the croſs of Edinburgh, and his head 
to be put up on the tolbooth, beſide: the traitor Gowry's. He 
confeſſed he perfectly knew that Logan of Reſtalrig was in the 
foreknowledge of Gowry's conſpiracy : That letters paſſed be- 
tween the Earl and Reſtalrig on the ſubject, in the beginning 
| | 1 ; | | of 


years intereſt at the then rate of ten per cent. On the 4th of May 1584, the elder 
Gowry was convicted, condemned, and beheaded for treaſon, and his eſtate for- 
| feited. | King James, by a ſolemn act, reſtored his ſon, the latter Gowry, againſt 
the forfeiture, and ratified the debt he owed, him, which that forfeiture had pro- 
ſeribed, in December 1585. The perſonal protection to Gowry was granted on 
the 2oth of June, and his Lordſhip was killed on the 5th of Auguſt 1600. Can it 
therefore be alledged that the King made an attempt upon Gowry, with a view of of 
getting quit of this debt, without maintaining that his Majeſty reſtored to the hein, 
the eſtate of a perſon juſtly condemned, that he might afterwards murder the in- * 
nocent heir, in order to wreſt back. the eſtate he had conferred from his royal cle- N 
mency-? Gowry was reſtored by two acts of the parliament, which fat on the iſt, we 
Ach, and loth December 1585 the one a general act of indemnity and reſtoration 
of all perſons who had been forfeited ſince the King's coronation, excepting the mur-- 
derers of Darnley, and ſome others. The other was a ſpecial ſtatute in favour of 
the widow and children of William Earl of Gowry. MSS. Acts of Sederunt, 
Vol. iv. acth June 1600; Records of Parliament, 1ſt, 4th, roth, December 1585 ;. 
Spottifwood's Hiſt. p. 33 1. See the Act of Sederunt which I have printed in Ap 
pendik, Noor. | Logan of Reſtalrig, and his ſervant Laird Bourg, 
died. about the year 1606. 1 421 » 5 je 


— * 
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50056 56 Wer 16003 that 3 ſervant of Refialrig's, FR. et tet” 
Laird Bour, was the meſſenger employed in theſe deſpatches, 
had ſome of them in his keeping, and ſhowed them to the pri- 
ſoner in the houſe of Faſtcaſtle, among other papers, he Bour, 
being neten to read, and that he took the opportunity to ſegret 
them. He confeſſed that he was bften in company with 
MS | Reftaltig, as well as with Laird Bour, heard the conference 
which paſſed between them relative to a letter which Bour had 
brought back to his maſter from Lord Gowry: That he after- 
wards inquired of Bour what was going on between his maſter 
and the Earl of Gowry ? to which Bour anſwered, He be- 
* lieved that the Laird ſhould get Dirleton without either gold 
= dor ſilver, but feared that it ſhould be as dear unto him; and 
_ v2 008 © Sprott inquiring how that could be? Bour ſaid, they bad ano- 
2» © ther pye in hand nor the ſelling of any land; but prayed Sprott, 
for God's ſake, he would let be, and not trouble himſelf about the 
2 buſineſs; for he feared, within few days, the Laird would 
11 Ee - + he either landleſs or lifeleſs,” By this declaration he uniform» 
Iy abode: He adhered to it on the ſcaffold, when he was per- 
Forming the laſt ſolemn duties of penitence and prayer ; and he 
declared that he ſhould give the people a ſignal of its truth after 
he wasthrown over the ladder; actordingly, to the aſtoniſhment of 
the ſpectators, he clapped his hands thrice when he was ſuſpend- 
ed on the gallows. All this is teſtified in the Records of Parlia- 


ment under-the ſubſcription of the Lords of the FO pet, 
2 the | 
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B 
how Sprott case by theſe letters: That Laird Böur, when be got them back from 
the Earl of Goty to be returned to Reſtalrig, detained the letters ; that Sprott 

ſtole them from him, and Reſtalrig becoming apprehenſive that Sprott or Bour 
Wanna f 
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dhe acbb or Glaſgow, many noblemen; and the magi- 160g 
Artes and miniſters of Edinburgh, who were upon the ſcaffold * 


"during ths time of his execution. 
The . being thus given to Reflatrig' guilt, a a 
. of treaſon was executed againſt Robert Logan, his eldeſt ſon and 
- heir, and all others concerned, on the 15th of February 1609, 
to appear before the King and eſtates of Parliament, on the 12th 
of April, and defend themſelves from the charge of high trea- 
ſon exhibited . U. the late Logan of Reſtalrig. | . 


N Was n before Parliament on the 24h of 
fund! and his Majeſty's Advocate, for proving of the charge, pro- 
duced George Sprott's declarations *, and confeſſions before 
the Privy Council, the Court of -Juſticiary, and on the ſcaffold.. 
His Lordſhip alſo produced the depoſitions of witneſſes exami- 
ned before the Privy Council, and the Lords of Articles; and the 


following letters of the deceaſed Logan of Reſtalrig. 


LETTER I. 


Right Hosbutabie Sir, my duty, with ſervice remembered: 
Pleaſe you underftand; my Lord of Gowrie, and ſome others his 
Lordſhip's friends and well-wiſhers, who tenders his Lordſhip's 
preferment, are upon the reſolution, you know, for the revenge 
of that cauſe: And his Lordſhip has written to me anent that 
| purpoſe ; ; whereto I will accord, in caſe ye will ſtand to, and bear 

a part; and before ye reſolve, meet me and Mr Alexander Ruth- 
ven, in the Canongate, on Thurſday the next week; and be as 

*. Regiſter of Parliament, 24th June 160g. 


2 
* 


— 


r * 


E warry as you can. Indeed, Mr Alexander Picks with . 
me four or five days ſince, and I have promiſed his Lordſhip an 
anſwer within ten days at fartheſt. As for the purpoſe, how Mr» -- 
Alexander Ruthven and I has ſet down the courſe, it will he a+ 


very eaſy done turn; and not far by that form with the like 
ſtratagem whereof we had conference in T. S. But in caſe you 
and Mr Alexander Ruthven forgather; becauſe he is ſomewhat 


uncautious, for God's ſake beware with his rackleſſneſs as to this 


of Padua; for he told me one of the ſtrangeſt tales of a Noble- 


man * of Padua that I ever heard in my life, reſembling the like 
| purpoſe. I pray you, Sir, think nothing, although this bearer 


\ 


underſtand of it; for he is the ſpecial ſecretary of my life 5 his 
name is Laird Bour, and was old Manderſton s man for dead and 


life; and even ſo now for me. And for my own part, he ſhall 
be of all that I do in this world, ſo long as ever we live to- 
gether; for I make him my houſehold man: He is well worthy 
++ of eredit,.and recommend him to you. Always to the purpoſe, 
1 think beſt, for our plot, that we meet all at my houſe of Faft- 


caftle : For I have concluded with Mr Alexander, who; 1 think, 


ſhall be meeteſt to be conveyed quietly in a boat by ſea; at which 


time, upon ſure advertiſement, I ſhall have the place very quiet 
and well provided ; and, as I receive your anſwer, I will poſt 
this bearer to my Lord: And I pray you, as you love your own 


life, (becauſe it is not a matter of mowſe), be circumſpect in all 
things, and take no fear but all ſhall be well. 1 have no will 


that either my brother, or yet M. N. R. my Lord's old peda- 
Sogue, know. N thing of che Rs till all | be done that we 
| would 


— 


| = What this tory is of a Nobleman of Padua, anne 
- may poſnibly be able to unfold. I deſpair of ever hearing it. Lord Gowry and 
ep wig OO TOY Po PORE, . 
Nt adua. 
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; wool bats d wall think I cake or b wh that loves 164) 
When ye have read, ſend this my letter back again with 
the bearer, that I may ſee it burn't myſelf ; for ſo is the faſhion 
in ſuch errands : And, if you-pleaſe, write your anſwer on the 
back hereof, in caſe ye will take my word for the credit of the 
bearer, and uſe all expedition; for the turn would not be long 
delayed. Ye know the King's hunting will be ſhortly ; and then 
| ſhall be beſt time, as Mr Alexander has afſured me, that my 
Lord has refolved to enterprize that matter. Looking for your 


anſwer, commits you to Chriſt's holy protection, From Faſt- 
| _ caſtle, the 18th day of July 1600. 


Your” s to utter power ready, 
RESTALRIG. 


LETTER . 
ird Bour, 1 pray you haſte you weſt t to me W the errand 4 
1 told you; and we ſhall confer at length of all things. I have _ 
received a new letter from my Lord of Gowrie,. concerning the * — 
purpoſe that Mr Alexander, his Lordſhip's brother, ſpoke to me 
before; and I perceive that I may have advantage of Dirleton, in 
caſe his other matter take effect; as we hope it ſhall. Always, I 
beſeech you, be at me, the morn at even; for I aſſured his Lord- 
ſhip's ſervant, that I ſhall ſend you aver the water within three 
days, with a full. reſolution of all my will, anent all purpoſes ; 
and 1 ſhall indeed recommend you and your. truſtineſs to his 
Lordſhip,-as ye ſhall find an honeſt recompence for your pains- 
in the end. I care not for all the land I have in this kingdom, 
in ale I can grip off Dirleton; for I eſteem it the pleaſanteſt 
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4. qrettiog in . For God's ut d all a hand 
chat my Lord, my brother, get no knowledge of our purpoſes ; 
for I rather be earded W A ue for Jour 1955 


ill meeting. EA 
From the Single; the 18th day of July . e 


| P. s $. « þ am very ill at eaſe, therefore ſpeed you hither; 38 
ö | . Your's to power ready, | 


)) ͤ OABRTALIIG.. 
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membered, ſince I have taken on hand to interpriſe with my Lord 
of Goxvrie, your ſpecial and only beſt beloved; as we have ſet 


. and wiſe, that no man get an advantage of us. I 
doubt not but you know the peril to be both life, lands, and ho- 
nour, in caſe the matter be not wiſely uſed j and, for my on 
part, I ſhall have a ſpecial reſpect to my bin that I have 
made to his Lordſhip and Mr Alexander, his Lordſhip's brother, 
although the ſcaffold were ſet up. If I cannot come to Falkland 
the firſt night, I ſhall be timely in St Jabaſton on the morn, In- 


FR - deed, I lippened f e. himſelf, or elſe Mr Alexander, his 


Lordſhip's brother, at my houſe of Faftcafile, as I wrote to them 
both. Always 1.repoſe on your advertiſement of the preciſe day, 
with credit to the bearer ; for howbeit he be but ane ſillie glyed 
old carle, I will anſwer for him, that he ſhall be very true. I 
pray you, Sir, read, and either burn or ſend again with the bear- 
er; for 1 nit bard my life, and. all I Era elſe in wy world, 
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Right Honourable Sir, all my hearty with bumble. ſervice re- | 


down the platt already, I will requeſt you that you will be very 


3 
—x 


53 
on den geen ſuch proviat b eee 80 com- 0, 
mts you to holy protection. | 
From the ee hoe een day of July 1600, Au 


7. K I uſed not ra writ on the back of any of my oY 
—_—_ errand 
FTꝛͤodurx's to al power, with bende ſervice ready, 
| | R ES TAL. RIG. 


n L Er , RF, 
12K. h 
My Lord, my moſt bumble > with ſervice, i in pt" hearty 
manner remembered. At the receipt of your Lordſhip's letter, I 
am ſo comforted, eſpecially at your Lordſhip's purpoſe commu- | 
nicated to me therein, that I can neither utter my joy, nor find e 
myſelf able how to encounter your Lordſhip with que thanks. 
Indeed, my Lord, at my being laſt in the town, Mr Alexander, n 
your Lordſhip's brother, imparted ſomewhat of your Lordſhip's 
intention anent that matter unto me: And, if I had not been 
| buſied about ſome turns of my own, I thought to have come o- 
ver to St Fohnffon and ſpoken with your Lordſhip. Yet always, 
my Lord, 1 beſeech; your Lordſhip, both for the ſake of your 
honour, credit, and, more than that, that your life, my life, and 
lives of many others, who; may, perhaps, innocently ſmart for 
that turn afterwards, in caſe it be revealed by any, and likewiſe 
the utter wrecking of our lands and houſes, and extirpating of 
our name, look that we be all as ſure as your Lordſhip, and 1 
myſelf ſhall. be for my own part; and then I doubt not but, 
with God's grace, we ſhall bring our matter to an fine®, which 


Lai we the UNE 4% us * that ever wiſhed for the 
| revenge 
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1 repenge of. 1 maſſacring of a * friends. 1 
doubt not but Mr Alexander, your Lordſhip's brother, has in- 
formed your Lordſhip what courſe I laid down to bring all your 
co- aſſociates to my houſe of Faſtcaftle by ſea, where I ſhould have 
all materials in readineſs for/their ſafe receiving on land, and in- 


to my houſe, making, as it were, but a manner of paſſing time 


in an boat on the ſea in this fair ſummer-tide, and no other 


15 ſtrangers to haunt my houſe while we had concluded on the lay- 
ing our plot, which is already deviſed by Mr Alexander and me. 


And I would wiſh that your Lordſhip would either come, or ſend 
Mr Alexander to me, and thereafter I would meet your Lordſhip 
in Leith, or quietly at Refalrig, where we ſhould have prepared 
an fine hatted kit *, with ſugar and comfeits and wine, and there- 
after confer on matters; and the ſooner we brought our purpoſe 
to paſs it were the better, before harveſt, Let not Mr W. R. 
your old pedagogue, ken of your coming. But rather would I, 


if l durſt be ſo bold to intreat your Lordſhip once to come and 


fee my own houſe, where I have keeped my Lord Bothwel in 
his greateſt extremĩties, ſay the King and his council what they 
would. And in caſe God grant us happy ſuccefs i in this errand 

I hope both to have your Lordſhip and his Lordſhip, with fin 


others of your lovers and his, at a good dinner before I die. All. 


ways 1 hope that the King's buck- hunting at Falkland this year 
hall prepare ſome dainty chear for us, againſt that dinner, the 
next year, Jocqſe hoc; to animate your Lordſhip at this time: But, 
afterwards, we will have better occaſion to make merry, 7 pro- 
teft, my Lord, before God, I wiſh nothing with a better heart 
nor to atchieve - to that which your Lord/hip would ſain attain 
anto; and my continual prayer ſhall tend to that effect ; and with 
the” ge e 1 ay nos bega, Jes, the hazardiug of my 
welt” 1117 ö e lite, 
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life, ſhall not 2 ray me from that, ance ſcaffold were 1609. 
ore I ſhould falſify my promiſe to your Lord- — 


already ſet up, 
ſhip, and perſuade your Lordſhip thereof. I trow your Lord- 
ſhip has an proof of my conſtancy already or now. But, my 
Lord, whereas your Lordſhip defires, in your letter, that I crave 
my Lord, my brother's mind anent this matter, I utterly diſaſ- 
ſent from that, that he ever ſhould be an counſellor thereto; for, 
in good faith, he will never help his friend nor hurt his foe. 
Your Lordſhip may confide more in this old man, the bearer 
hereof, my man, Laird Bour, than in my brother; for 1 lippen 
my life, and all that I have elſe, in his hands; and ! trow he 


would not ſpare to ride to hell's gate to pleaſe me; and he is not 
| beguiled of my part to him. Always, my Lord, when your Lord- . 


thip has read my letter, deliver it to the bearer again, that I may 
ſee it burnt with my own eyes; as I have ſent your Lordſhip! 8 
letter to your I ordſhip again; for ſo it is the faſhion I grant. 


And I pray your Lordſhip to reſt fully perſuaded of me, and all 


_ that] have promiſed ; for I am reſolved, howbeit it were to die 
the. morn, I muſt intreat your Lordſhip to expede Bour, and 
give him trait directions, upon pain of his life, that he take 
never a wink of fleep untill he ſee me again, or elſe he will ut- 


terly undo us: I have already ſent another letter to the Gentle- 
man your Lordſhip knows, as the bearer will ſhow your Lord- 
ſhip of his anſwer, and forwardneſs with your Lordſhip ; and I 
ſhall ſhew Jour Lordſhip farther at meeting, when and where 
your Lordſhip ſhall think it meeteſt. Till which time, and ever, 


I commit your Lordſhip to the protection of Almighty God.. 
From Cunn Green, the agth day of July 1600. 
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P. 8. Prays your Lordſhip bold me excuſed 5 my unſeemly 8 


letter, which is not ſo well written as miſter were; for I durſt 
not let any writers OE: ity but took two ſundry idfe __ to 
8 8 4.30 


: 
* 
* 
| * 


1 600 do it myſelf. N 
ander, your Lordſhip's brother, told me of a nobleman of Padua. 


W 2; 


never forget the good ſport that Mr Alex- 


It comes ſo oft to my memory; and, indeed, it is aparaſtur ®* to 
this purpoſe we have in hand, | | | 4 


Your Lordſhip! s own ſworn and bunden man, to obey and 
ſerve with effold and ever ready ſervice, = his utter _ 
er, to his life's end. 

| R E ST A L F L 8. 


ne 


Right Honourable, my leur duty e ee ye know I 
told you at our laft meeting in the Canongate, that Mr Alexan- 


der, my Lord of Gowrie's brother, had ſpoken with me anent 
the matter of our concluſion ; and, for my own part, I ſhall not 


be hindmoſt. And, Buipne, I got a letter from his Lordſhip's 
ſelf for that ſame purpoſe; and, upon the receipt thereof, under- 
ſtanding his Lordſhip's fravknels and forwardneſß in it, God 
knows if my heart was not lifted ten ſtages. I poſted this ſame 
bearer to his Lordſhip, to whom you may concredit all your 
heart in that as well as I: For, and it were my very ſoul, I durſt 
make him meſſenger thereof, I have ſuch experience of his trath 
in many other things. He is a filly old glied carle, but wonder 
honeſt; and, as he has repotted to me his Lordſhip's own an- 
ſwer, I think all matters ſhall be concluded at my houſe of Faft- 
caftle; for 1 and Mr Alexander Ruthvey concluded, that ye 
ſhould come with him and his Lordſhip, and only eber man 


fiſhing- 


| with you, 1 but N four i in company, intill one of the great 
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ſiſhing- boats, be ſea, to my houſe, where ye that land als ſafely 1600 
as on Leith ſhore; and the houſe, againſt your Lordſhip's coming. 
to be quiet; and, when you are about half a mile from ſhore, as 
it were paſſing by the houſe, to gar ſet forth a waff . But, for 
God's ſake, let neither any knowledge come to my Lord, my 
brother's ears, nor yet to Mr W. R. my Lord's old pedagogue ; 
for my brother is kittle f to ſhoe behind, and dare not enterpriſe 
for fear; and the other will difſwade us from our purpoſe with 
_ reaſons of religion, which I can never abide. I think there is 
none of a noble heart, or carries a ſtomach worth a penny, but 
they would be content, and glad to fee an contented revenge of 
| Greyfteil's death; and the ſooner the better his Lordſhip be 
quick; and bid Mr Alexander remember on the ſport he told me 
of Padua: For I think with myſelf that the cogitation on that 
ſhould: ſtimulate your Lordſhip. And, for God's cauſe, uſe all 
your courſes cum d:/cretione. Fail not, Sir, to ſend back again 
this letter, for Mr Alexander learned me that faſhion, that I may 
ſee it deſtroyed myſelf, So, till your coming, ever commits you 
heartily to Chriſt's holy protection . 
From W the laft day of July 1600, 


: If theſe letters are genuine, the controyerſy reſpecting Gow- 
ry's conſpiracy is ended. I ſhall now ſtate the proof of their 
authenticity. On the ſubſtance of theſe letters, or what is called 

_ thei Meru! eee, _—_ make * — 


| e expreſs ſuch 
a ſtrength, and originality of feature, as indicate the author to 
have been a charader ſtrongly marked; and give reaſon to be- 
1 =; =: | | lieve 


SIR 


* Gauſs hang ont ig. t Ticklih, The ſubſcription is torn away 


trom the laſt letter 


TREASON. 


| 1600 lieve that the perſon who compoſed them was not writing under 
WV a fiditious ſignature. In one of them Logan obſerves, * your 


* Lordſhip deſires in your letter that I crave my Lord, my bro- 
* ther's mind, anent this matter; I-utterly diſſaſent from that, 
* that he ſhould ever be an counſellor thereto, for in good faith 
* he will never help his friend, nor hurt his foe, In another, 
he adds, for God's. ſake let neither any knowledge come to 
my Lord, my brother's ears, nor yet to Mr W. R. my Lords 
old Pedagogue ; for my brother is kittle “ to ſhoe behind, 
* and dare not enterpriſe for fear ; the other will diſſwade us 
from our purpoſe, with reaſons of religion which I can never 
© abide,” The following paſſage in letter 1ſt, in my opinion, 
confirms its originality : * When ye have read, ſend this back a- 
gain with the bearer, that I may ſee it burn't myſelf.” Thie 
precaution, which it was extremely natural for a perſon to ſug- 
geſt, who' was writing on ſo dangerous a ſubject, yet which 
might in the iſſue de neglected, would have been the moſt ab- 
furd paragraph that could be invented by one who was fabrica- 
ring lerters applicable to a period 2d 4 PIERS which 
they were to be * | 


To come, then, to the extrinſic or poſitive evidence of theſe 
letters, it muſt be remembered, that a teſtimony of a very ſingu- 
lar nature and force has already been produced, and that Sprott 
who gave it ſealed it with his blood. The following proof is 
alſo given of the authenticity of theſe letters. Mr Alexander 
Watſon, miniſter of Coldingham, depoſed, That on his conſcience, 
he believed the five letters produced, to be written by the late 
. Logan of Reſtalrig, with his own | hand, not only 

becauſe 


” 


 * Tickfiſh, fa alluſion to 2 horſe that kicks and wintes while he is thood. 


TA E A 8 ON. 


Mt Alexander Smith miniſter of Chirofide, 4 That he 
was well acquainted with the late Logan of Reſtalrig, and alſo with 
his hand- write, having been preceptor to bis children for many 
years, He ſwore that he firmly believed theſe five letters, and 
every word of them, to be the proper hand-write of the Laird 
of Reſlalrig, both on account of the reſemblance of character, 
and of the peeuliatity of Reſtalrig's ſpelling, which was diffe- 
rent from the mode commonly uſed, in 0 e e 


ſpecified at length by the preceding witneſs. 


Sir John Arnot , Provoſt of Edinburgh, depoſed, that he was 
well acquainted with Reftatrig's hand of write, having ſeen 
many of his writings; and received various letters from him. He 
depoſed, that, having confidered the five letters produced by the 
Lord Advocate, he, on his conſcience, believed the whole of them 
to be written by Reſtalrig, becauſe the character agreed every 
way with the ſhape of Reſtalrig's hand- write, and alfo the ſpell- 
ing in many particulars, in which Reftalrig differed from other 
mens form of writing. And, in cenfirmation of this, he produ- 
ced four deeds, . ber... agree - 


H 2 ing 


+ Sir John Arnot was appointed treaſurer-depute of Scotland about the year 
1604. The General Regiſter\ſtill ſhows the great eſtate he pofſefied in the coun 
ries of Edinburgh, Fife, Berwick, and Orkney. 


59 
becauſe the character teſembled perfealy his hand-write every 1600 
way, but alſo agreed with the faſhion of ſpelling, which the "V 
deponent remembered in ſundry ſpecialties which he ſtated in 
his evidence, And, in confirmation of this, he produced three 
letters hologragh of Reftalrig, to ſhow their conformity with the 
laden produced. | | 


3 


EL 
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1600 ing perfely in eee wenn n the we ran 


The merit erk of Berwidhthire, th the * at Aftoun, and 
two other witnelles, confirm the preceding wkdonge: of 15 


A ſentence ſimilat to that paſſed upon Gowry u was L 
upon Reſtalrig; a ſentence, in vnc reſpect, as illegal as it was ſe - 
vere ; for the treaſon-laws only admitted of trial after death a- 
gainſt the heirs of ſuch perſons as were known in their liftime to 
have committed treaſon, as Dr Robertſon excellently argues, 
The ſtatute, however, was not violated in any other particular ; for 


the ſummons againſt Reſtalrig's heirs: was executed within three 
years after his death. Such, however, was then the ſtate of the 


country, that, in a capital trial, no man could build his ſecurity 
on the precepts of law, the ND ns of juſtice, and the n 
. er 


TSiſwila dis inveſtigation with fubmiting the following, pro- 
poſition : * Whether, if the evidence I have preſented of the 


< tate of parties in Scotland, and of their outrageous attempts; 


of what paſſed before ſuch a multitude of witneſſes at St John- 
fon on the important-day ; of Sprott's foreknowledge of the 
© conſpiracy, which he teſtified and: ſealed -with hit blood ; and 
af the authenticity of Logan's letters; I ſay, if theſe united teſ- 
© timomics collected into one focus do not aſcertain the reality of 
* Gowry's confpiraty, I fubmit, whether there be ſuch a thing 
ö 


L | | 5 1 i F 1 LOST , ba f- # 
< Robertſon's Hiſt, of Scotland, vol. 2. p. 260. · 
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ben Te ennent, Methan Bent of Edinburgh, for Wri- 
us a Seditious e , the Kt 3 
9 54 
HE WR was ladiged #6 the nftance:of Thomas Ha- ** 
milton *, his Majeſty's Advocate, for writing and difper- cv 


. nee 
and council. / 4721 2 22 


1 
* 


No counſel appeared for the priſoner; but he gave in defences 
in writing f, which muſt have been drawn by a lawyer. His de- 
ferices were: That he ws not apprehended nor proſecuted on 
account of à recent crime, but for a fact alledged to have been 
committed three years before: That he was not allowed the le- 
gal induciae, or warning of fifteen days, provided by ſtatute for 
priſoners to prepare their defences: That no copy of the indict- 
ment was given him; but that he was. fummarily prgſented in pan- 
nell wit bout any i citation- preceding : That | * eating generally, 
* without curſing, is no lawful cauſe for taking a man's life,” ac- 
cording to the liberal and r — 
| perors, Si quis Imperator: maledixerit |. Quoniam fr id ex le- 

© vitate proceſſegjit, contemnendum eſt: Si ex OY 8 
We e ; ab injuria, remineadum.” | | 


/ The 1055 eee eee . 
biſtance of time at which the offence was committed, of his be- 
ing furniſhed ner nr 1 and being denied 
rinnen the 


5 zr + Records of 
Juſticiary, October 8. 1600. t þ Codicis lib. 9. tit. 7. L unc. 


1 
| 
| 
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| . the uſual time for preparing his defences, ought to be Gs 


TREASON. 


WY becauſe the crime libelled was /edition againſt the Prince: That 
the defence which he founded on the Imperial Code ought alſo 


to be repelled by reaſon of the ſtatute, James VI. parl. 14. c. 205. 
A ſtatute, in which it muſt be confeſſed, that King James ex- 


ceeded the tyranny of his predeceſſors, as it extended the pain 


of death to thoſe who even read, or heard, any ſlanderous wri- 


tings or ſpeeches againſt the King, without lodging informations 
againſt the offenders. The court repelled the . ur g e 
and found the libel relevant. 


| The Lord Advocate produced before the Court, ils Jary, 
which conſiſted of merehants and tradeſmen of Edinburgh, two 
letters. Theſe the priſoner acknowledged to be of his hand- 
writing; and the Jury, in reſpect of the act of parliament cited 
above, and of the letters produced; * found the 


e . | | 
It way; perhaps, appiger farprifing that the peifonce ſhould 


have confeſſed ; but, I apprehend it was both the moſt natural 


and moſt prudent conduct he could purfue : For it is probable 
the letters could have been proved againſt him; and he was 
een with the torture: in on — of the proceſs, ; 


A wa warrant, dated at i Linlithgow,! 3 23. was 


then produced, ordaining the Court to pronounce the following 


ſentence: That the priſoner be taken to the croſs of Edinburgh, 
and his tongue cut out at the root; that a paper be fixed on his 
brow, denoting him to be che author of wild aud ſeditious paſquils*, 
and that he then be taken to a gallows, and hanged till he be dead. 
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: But, 28 the King affected the vain boaſt of e a ſecond 1600 


out the tongue were diſpenſed with; and his Majeſty was gra- 

ciouſly pleaſed to declare, he was content that the priſoner ſhould 
—only be hanged : A ſentence which was accordingly pronoun- 
ced. | 4 J 4 45 ' 14 4 i] 


Immediately upon the priſoner's being ſentenced, the Lord 
Advocate took away the letters upon. which he was convicted, 
declaring, that he would not have them entered upon the record. 


Archibald Cornwall Town-officer in Edinburgh, for attempt- 
ing to bang up the King's Fir on thy Gallows. _ 


8 this trial is a nonpareil, I preſent it neat. * Archibald 
J Cornwall town-officer, dilaxted* of the ignominiouſly . 
* diſhonouring and defaming of his Majeſty, in taking off his 

©. portrait, and laying of the ſame, and ſetting thereof to the 
dope aud upbearers of the gibbet, r W 4 rg 
E A 


« -Poeſies Mr-Thomas Hamilton adrocte th our see 
* Lord? | | 


"Thea Eno che names of the ue; aye mot ir; % 
AED CIT CRE | 


The 


N 


i. e. accuſed; + Rec, of Jult. 25th April 1601. * 


royal warrant was produced, in which the torturing and cutting 


ons. 
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A, x Wn Avis wget the ied gewinn thee 
rr Majeſty's portrait 
* ro che ſtoops of the gibbet, and putting of the ſame to be hung 

* . an nail infixt | in the ſaid our | | 


« * The gultine-deputiy by the nog of Roben Galbraith e 
F ner * of the ſaid Court, decerned and ordained the faid Archi- 
© bald Cornwall to forfeit life, lands, and goods, and to be ta- 
ken to the ſaid gibbet, whereupon he preſſed to hang his Ma- 
© jeſty's portrait, and there to be hanged qubill f he be dead, 
© und to hang thereupon by the ſpace of twenty-four hours, 
© with an paper on his forehead, containing that viſe crime com- 
* mitted by him, Which was prohouniced for deem! A man 


Sanged for attempting to fix up a paultry daubing, or a half- 


penaty priut upon the gallows, — halfpenny itſelf ; for 
n t 
0 OIL 87 Hime ng u tuch 

Bux this, bud =, PIPE as + ark of light in whigh 
this trial muſt be viewed. For to hang a man on account of 
tranſgreſſing a law, annexing a capital puniſhment to the knot- 
ting of iraws, is not ſo repugnant to liberty and juſtice, as the 
hanging him upon no law at all, but merely at the caprice of a 
ant. Now, there is nothing in the Scortiſh ſtatutes; upon 
which this indictment could have been founded. The idea, in- 


F ten mult have been borrowed) from the Roman law; yet, even 


batt A" ray this man could. not. bow been gat 
| - convicted: 
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aer For Well is Harchy in analogy between the images 1603 

bf the Roman Empeérors 44d 4 modern picture; mperors, who 

themſelves Were deißed, and whoſe confecrated ues were 

objects of religious 1doration.. Nay, were the analogy complete 

betwegn the Imperial, images, and the pictures of a modern 
da ant, Were the fanguinary edikts that 2 the ma- 5 

5 ee ſuitable to 4 Wired onarehy, Wu the prifoner 

uſt; by #, ha bob * for Non Vier contra ma- 

Alen fe L e e cratas as wendtas.” 
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A. ae wad directed to 5s Willie Rileez andthe 
other Judges of the Court of Jufticiary; ſetting forth, iti 
the uſual bombaſt ftile of treaſonable indictments, that the de- 
ceaſed had been f guilty of -mof high; horrible, and deteffable- 
point 4 of treaſon : That the fame was verified by #wa or three 
71 Fur the decetſcd obiihdtely petfilted ro den 5 the 


fe romp e nll ape fo de rgh 
— er his guilt che more manifeſt ; 


e Attempt, he rad be about his own . 
Ae . The warrant, | required the Court to 
ronounce ſentence on the PEI 22 WM. ww 
prefetticd an panneP li. i. produced at the bar) to.be di member 
al» ir; n 1 22 
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: N ares and his whole eſtate to be forfeited, 


The warrant is dated at Holyroodhouſe, 3 iſt January 1603, and 


is ſubſcribed James Rex, Montroſe Cancellar, - 5 Herreis, 


Halyrudhouſe, Doom Was pronounced accordingly. 


This, perhaps, exceeds every at of King James's s tyAnny, 
For, 1/,, this ſentence of forfeiture, pronounced after death, was 
not adjudged by Parliament, but by the Court of Juſticiary, in 
conſequence of a royal edit. ad, No ſummons of treaſon was 
executed againſt the heirs of the a nor any defender ei- 
ted, unleſs the corpſe, which was produced at the bar, can be cal- 
led a defender. 34, No ſpecifie charge was exhibited againſt 
the deceaſed ; nor any thing but a general accuſation of treaſon 
and dage- Majehy, which, in thoſe days, was ſo far from con vey- 
ing any preciſe and aide idea, that it might have been any 
thing which occurred to the whim of the King's Advocate, or 
that of his Royal Maſter. 4th, No proof was adduced. in Court, 
no jury called, nor verdid returned, eſtabliſhing the Po up- 
on N the ſentence of 2 gon was n 4 
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a ww wa ine of thoſe times, 


than to behold the people ſtupid, yet whimſical, abject, yet inſo- 


lent. When arouſed by the clergy, on the ſcore of ſpeculative 
doctrines, or even forms of religion, they would break forth into 
the wildeſt outrages againſt their governours; yet they would. 
remain ſupinely indifferent. to the wanton 3 of the moſt 


E and of the moſt ſacred rights of 
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his Majeſty's Advocate, for tftaſonably * declining the juriſdiction 
of the Kitig and Privy Council. The indictment fer forth, that 
the priſoner being brought before the Privy Council, to be ex- 
. * 'amined upon ſuch matters concerning his Majeſty and the e- 
50 * fates of this his kingdom, and required by their Lordſhips to 
zive your oath to them, that vou ſhould faithfully and truly 
* anſwer to them, and declare the verity of ſuch things as ſhould 
* be demanded of you: Ye treaſonably refuſed to acknowledge 
© his Majeſty, and the ſaids Lords of his moſt honourable Privy 
© Council, to be your judges ; bur moſt creaſonably declined: 


1 their r 


The act of eee A. D. 1 584, c. 129. e te 
authority of the King and Privy Council, in all caſes, and over 
all perſons, and annexing the pain of treaſon to the denial of the 
ſame, was then read over to the priſoner : But he perſiſted in 
declining the juriſdiction of the King and Privy LEO and ju- 
dicially N his declmature. 


— 


The Court ſentenced bie to be taken to the Croſs of Edin-- 


burgh, and to be hanged, his body to-be diſmembered as a tra- 
. ONES. 3 
* 1.2 fix. 


n 


HE net ws was * to the 1450 of 8 1610 
was proſecuted at the inſtance 7 Sir Thomas Hamilton, 


— 


— 
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1610 ſix months in Ws ' Aa cmd of death, the King was 


Ty a to change the ſentence to perpetual baniſhment. | 


In reading, the Ju ddl proceeding” of thoſe: r es, 
our ſurpriſe is divided between the muliſi conceit of indviduals 
in declining the royal authority, and the tyranny of government 
I the exerci of that authorit ty. This mode of calling 
| before the ri y Council, and I requiring them to 0 nake oath t 


is as bigh a ſtretch 'of 1585 28 any 25 9 lon earth, 
ſiſme e r "aftained.” be 
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— which might be put to them, was laying mem unger.; che 
neceſſity of becoming public informers, in a caſe where the pain 
of death e to the, Fre; of ag act n of * 


an 
wile or or c arity. 
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2 1 ef ne it muſt, have bald 4 of teleſen which. 
14 pen 1 19 20 8053 ri the authority of the 
* and Pier Council. 2 nearl * K extremes _ that. 
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Shich ic the d Diref# road! to ſalvation, will wel ese f an 'the 
| ſpiritual canſequences it preſents to mankind, eee river mi F 
faggot; to theſe who are ſo far miſtaken, as to purſue their courſe to heaven by any 
ether road. anne een See the trial of Ogilvie infra. 
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cil to;anſwer for an oſfence which he had committed; and Ogil- 
vie the, Jeſuit declined, the ſame; juriſdiction, A. D. FA 5, when 
required to.anſer every interrogatory that might be BE to him. 
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DHE prifqver,mas; purſued, zat the ioftance of Sic Willam, 

. Oliphant of Newton, King's, Advocate, . on account of 

c eee blaſphemous, and damnable ſpeeches, uttered by 
* him to John Lauder miniſter at Cockburnſpath. The priſon- 
er moſt humbly threw himſelf in his Majeſty's will, i. e. *. ſub- 
Is to. bia Majefty.s plealure. 4% W d J en il 


The icherment ſet forth, that this' Lander the Abbe ha- 
ving reprehended and found fault with the ſaid John Fleming, 
| * becauſe his ſon repaired not to the communion; ſaying to the 
* ſaid John, that albeit (although) he contemned the ordet and 
diſcipline of, the Kirk, yet the King's moſt, gracious {Majeſty 


-- 


Black, che. Preſbyterian miniſter at St Andrews; drelined their 1615 
authority, i in the year 1596, when cited before the Privy Coun-— 


* who isa moſt. religious and. Godly Prince, and under aue 


* bleſſed government the true religion and diſcipline of the! Kirk 
is eſtabliſhed, and advanced, would not ſuffer ſuch contempt 
and diſobedience to paſs unpuniſhed ! The ſaid John Fleming, 

* upon deliverance of otheraidſpecches;ſhakbay of" "fexr of 


* Godpnnd-rhat reverend” R in cbufckente before 
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1615 God, and in bis duty and allegiance he owed to bis Majefty, 
Www. moſt treaſonably, blaſphemouſſy, and miſchantlie , replied to 
the ſaid miniſter in theſe” words: Feind f_ nor the Kitg ſhoot 
to dead of the' morn,” and that. he die of the falling ſickneſs. —" 
And it being demanded of the Rid John, what moved him to 
* utter ſuch blaſphemous and hortible ſpeeches againſt His Ma- 

jeſty? made this ſcornful and diſdainful anſwer, Were not | 
© the King and his laws, he had not wanted his lands; and 
© therefore he cared not for the King, for OY WN be the 

vo of it. W o% | LEP G 1 een WN 1 ne. | 


The FRE was not far miſtaken in his prediction. ay 
vas ſentenced to be hanged at the — of 8 
moveable goods to be forfeited: r nor? e üg 
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E prifoie was e devs Mr Aletitides Colville. 
- | Juſtice-depute, at the inſtance of Sir William Oliphant | 
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of Wees; his Majeſty s Advocate, who produced in Court an 
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cath,a mode of fwearing, > "The cont offence with this pane man had 
received was the loſs of a law-ſuit. | I know not if the family of Rois, 
or Roſs, of Craigie, be ſtill extant z but their armorial bearings are deſcribed by Sir 
James Balfour, Lyon King at Arzs in the reign of Charles I. 3 n 
. | ; 
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Js ier was charged in the indiQtment wick the devil- 1618 
* iſh. and deteſtable firing, feigning, bla/phemous uttering, and 
5 "by writ publicly expoſing, of an villainous “, infamous, and 
175 deyiliſh writ,” &ec. . In this paſquinade, "which was in the 
form of a theſis, the priſoner had maintained, that all Scotſmen, 
except the King, his ſons, and a very few others, ought to be 
debarred from the Court of England. He expreſſed his ſurpriſe, 
that the Engliſh, who in oy reſpects were quick enough 
ſighted, ſhould ſuffer ſuch an {a and pernicious mul- 
titude, the very offscourings of the pèeple, to domineer within 
their territories. He laid down his theſis in ten propoſitions, 
or articles, compoſed i in Latin, and written with his own hand. 
He affixed it to the door of St Mary's church, in Oxford, and 
publicly offered to defend his theſis, at the Univerſities of 
Paris, Cambridge, or Oxford? From all theſe ſeditious and in- 
flammatory articles, the indictment concluded, that the priſoner 
had ated a moſt unnatural part towards his on countrymen, 
had endeavoured to ſtir up the Engliſh to murder them, and” 
had tranſgreſſed ſundry acts of Parliament, viz. James I. Par- 
liament 2. act 43. ; James II. Black acts , act 100.; James VI. 
Parliament 8, act 1 34+, ; Parliament 10. act 10.; Parliamen 14. 
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Yi 48 e n ad 14 id e 
1 criminal the priſoner might be in exciting jealoußies 
and diſſentions between the Engliſh and Scots, it was truly ab- 
ſurd to charge him with having tranſgreſſed theſe ſtatutes; for 
they related to the ſowing diſſention between the King and his 
people ; 7 and, they were enacted before the union of the Crowns, - 
| i eee nations was ao; in the 
„ars . ſtatute» 
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8 ſtite-buok, ts ele DSN burst of gland, Not Gly was 
ue priwner innocent of tranſgreffing theſe ſtatutes, but the Cort 

f of Julticiary had ſurety ho juriſdiction over him, in an offence 
| which conſiſted in having publiſhed a deteſtable, fireing, blaſ- 
phemiout thelis,” at the Univerſity of Okford.—In thoſe times, 
however, it'was ſufficlent, if ſome attention was paid to the 
forme; without the ſmalleſt regard to the principles of law and 

juſtice. King James knee. that, even armed with the terrors 

7 of the Star- chamber, he cquld ack if Eugland, overwhelm the 

43 prifoner with that Aa Which he meditated ; he therefore 
embraced the illegal feſolution of ſending the priſoner to be tried 
in his own country 12 country where the ent gleains of fa- | 
5 naticiſin ſerved only to caſt a NTT” light, athwart the h 

. of tyranny and llavery. in e ict og nr wah 


The nl 55 over, FO Ty «chilly cd 
foſſod his guilt, but declared, at the fathe time, tliat he cbttimitted; 
this offence; che he was it 4 ſtate of infatty,” HE ctaved 
pardon of Oed, the King, aud fis countrymen, aid cue in 

| the Riag wil, l. e ſubmitted te his Majeſty's pleifute.” He 
a expreſſod his hope, that his Majelty, being! a gracibu Prince, 
; would incline to mercy, which is God's right hand, rather that 
io juſtice, which is but hs. left. | om entreated"the Court 40 
ioterceds in dis behalf; 50 Hr QI $57 N 27. 
$37 Jt 21 iind! nr 530 moimanlib i: 5 
| ” ring Soba ba 3 el va 8 Be 
taken back 10/prifo#, asd to be kept ic roi till the King ould 
be inforted! of his convIRion; ang u Be Houldf fuffel an c. 
empfary phniſument. The: Court niet ag on tlie rtf of Seb. 
terer, wien a warrant from his Majeſty, directed to Lord: 
Binning, Secretary of State, was produced, conform to which, 
2 e tho 3 ue be Nen to· 
1 the 
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the 4 of Edinburgh, REY his right hand ſtruck off; - and there 1618 
after his head to be ſtruck from his body, his hand Wo NG hey 
on the en ee g e e Ae e ee 1 5 


8 * i 
Fame, Shene for Tregſanable Opinians' and Declarations, 
C | | 4, | | * 
5 6 | ; ABTMIY "FE * 
E priſoner, who was brother to the Laird of Skene, was 16660 
proſecuted at the inſtance of his Majeſty's Advocate * for www 
| 18 treaſon. He was charged in the indictment with being ac- 
ceſſory to the rebellion headed by Balfour of Kinloch, and Hack- 
ſton of Rathillet, at Air's Moſsand Bothwellbridge ; with having 
maintained the lawfulneſs of that rebellion, even in preſence of ' 
the Duke of York, and of the Lords of Privy Council, and thoſe 
of Juſticiary ; with having juſtified the excommunication of the 
King, and having mainfained it was OR to kill 2 &c. 
The proof W againſt the "ra was his'o own confel- 
fion, emitted before the Duke of York and Privy Council on 
5 I 3th November 1680, of which the tenor follows: | 


v.47 


"He ſaid, be di did not know who were rebels, but denied that he 
"was. preſent at the battles of Bothwellbridge and of Air's Moſs. | 
He thought the perſons engaged in thoſe inſurrections were not 1 
rebels, for they were in defence of God's caufe. He was not at | 
the Torwood conventicle when the King was excommunicated, 
nor did be know who contrived it, but he thought the reaſons. 
of. the eneominunication juſt, He acknowledged the burning the 


8 1 Ad 
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Records of Juſticiafy, November 22. 1680. 
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1680 Acts of Parliament, becauſe they were againſt the Covenant ; and 
WV would not admit the authority of. the King or Parliament in 


$ 


things that were againſt the Covenant. He did not know if any 


new inſurrection was plotted ; but he believed that God s people 
were always ready to take arms in defence of themſelves and of 


the goſpel; that he was one of God's people, and had reſolved to 


give an teftimony for the cauſe —He thought the killing of the 
Archbiſhop of St Andrews was not murder: That there is a de- 


dlared war between thoſe who ſerve the Lord, and thoſe who 


ſefve the King againſt the Covenant ; and that it is lawful. to 
Kill ſuch in defence of the goſpel: That the King being excom- 


municated, and there being now a lawful declared war againſf 


him on account of the breach of the Covenant, it is lawful to kill 
him, and all thoſe who are in oppoſition to the e. , 


He renewed his. e before the Court and Jury. He 


was deſired to deliberate before he ſhould ſign it: He anſwered, 


he had reſolved to ſign it; be thought jt Us honour to do ſo; | 
*. he ad it accordingly. 5 | | 


The Jury . aul the oriſoner Laith of the trea- 
© ſonable crimes and expreſſions mentioned in his dittay, and 
that by his own confeſſion,” The Court ſentenced him to be 
taken to the Croſs of Edinburgh on the 24th of November in- 
ſtant, to be hanged on a gibbet till he be dead, his head to be 
ſeparated from his body, and fixed on the Netherbow, and his 


whole eſtate, real and PI to be forfeited. Wa + 
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* Charles Lord Fraſer * for High Treaſon, in proclaiming the 4 
late King James to be Righteous and Lawful Sovereign ; 
of this Fours Cc. 


T was charged againſt the prifoner, that, contrary to his al- 1693 
legiance, he, in the month of June or July 1692, went with WY 
his accomplices to the market-croſs of Emirat, ſtepped 
upon the croſs, and, after three f ſeveral O yes's, did three ſeveral 
times proclaim the late King James, and the pretended Prince of 
Wales, to be righteons and lawful King of this kingdom, and q 
ſucceſſor to the ſame, and that they curſed all who would fay the | 1 
contrary: Then they drank, and cauſed to be drank, King James's 7 
good healthy and that of the Prince of Wales, and curſed King Hp 
William and all his adherents; drank to his confuſion ; uttered + | /\ 
reproachful ſpeeches of him, calling him Burgar, and Burgar- + 
Maſter of the Hague, and ſaying that he was only Prince of O- * +7! 
range: That, for the greater ſolemnity, they fired guns and piſtols _ „ 


from the Croſs on the occaſion, and forced ſome of his Majeſty's . 47 A 8 | 
ſubjeQs to drink treaſonable healths: By all which the priſoner "1 ths 15 | 
_ teſtified his rebellion againſt his-Majeſty's perſon and authority, 415 5:4; 


and his treaſonable intentions to depoſe the King; and did diſown- 
the King's title to the crown, and did all that in him lay to in- 
cite the people to take arms: For which contempts and treaſons 
he ought to be puniſhed with death, and the forfeiture of bis 


eſtate. 
K 2 After 


This family was raiſed to the peorage by Charles. I. A. D. 1633. The title 
became extin& by the priſoner's dying without iflue ; Douglaſs's Peerage, page 
. \ 
273- f Records of Juſticiary, March 29. 1693, 
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After a deli argument, the n found the indictment rele- | 


= vant to infer the pains Bbelled. 


The fallowihe' perſons coated 8 Alze: Ladd Forreſter, 
Lord Bargeny, the Maſter of Forbeſs, James Ofwald of Single- 


toun, James Baird of Saughtonhall, Patrick Murray of Living- 
ſtone, Mr George Scot of Gibleſtone, William Dick of Grange, 


Sir Alexander Gilmour of Craigmillar, James Eleis of Soathſyde, 

Sir Robert Milne of Binnie, Hugh Wallace of Ingliſtoun, Alex“ 

ander Niſbet of Craigintinnie, William n 
* W * 4 mne 
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ese (PEER weaver, foie Lord Fraſer come from the houſe - 
of John Hay vintner, and go to the Croſs, and ſtep upon it: He 


heard one in the company cry three O yes's, and proclaim the 


late King James and the Prince of Wales, and this was after 


ſome perſon had bid him proclaim, * to whom he anfwered, what 


all T proclaim, my Lord?" After theſe proclamations, the wit- 
neſs heard King James's name mentioned, ſaw the people on the 


| _ eroſs havedrink with them, and heard the ſhooting of "piſtols. 
Adds, that Lord Fraſer was on the Croſs at the wks and with 
225 man who Swen King . 


4 


- Toba Wood ſaw Lord Frafer whe others go to the Croſs, ſaw 
his Lordſhip on the Croſs, heard a ſeryant belonging to the com- 


| pany cry three ſeveral O yes's, and then proclaim the late King 


James and the Prince of Wales; and after the-proclamation he 
heard two ſhots of a piſtol, The vitgels A to the 
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Henry Finlayfon ſaw Lord Fraſer and others on tho Bp 1693 1693 
drinking healths; their ſervants told him it was the late Ring == 
James, and Prince of Wales's health: Lord Fraſer and another 
gentlemian held drawn ſwords to the deponent's Eun 
ced him to drink ſome healths. 


John Hay, vintner, . chat Lord Fraſer went out of his 
bouſe to the Croſs, and the deponent went there alſo, and heard 
bis Lordſhip driuk King James's and the Prince of Wales s health. 
He en als the firing of Pe. 


e Robertſon Toe? a delle at the Croſs, opened his 
window, and faw and heard a perſon eloathed in red cry three 
O yes's, and proclaim. King James as our righteous King. The 
deponent, at the ſame time, ſaw the priſoner on the Croſs, and 
heard the company drinking healths. He did not diſtinctly hear 
whoſe health, but heards the _ en the ne and 
, eg come Tom the compatiy. 


James Hardie, ſervant to John Hay „ieee, ſaw Lord Fraſer, 
and ſeveral others, go to-the Croſs, and the witneſs was employ- 
ed to hold ſome of their horſes. He heard and ſaw a footman 
make three O TLes's off the Croſs, and begin a health to King 
Jones and the Prince of Wales, and bid the ill man take all 

that refuſed to pledge it.“ He ſaw the priſoner, and others, 
drink the ant 1 heard we ſhots of a piſtol. 


es Scot faw Lord Fraſer, and others, at the Croſs ; he u 
and heard them drink King James's, and the Prince of Wales's 
healths, and heard Lord Fraſer curſe thoſe en who refuled: 


the Cn. He heard four ſhots,” 5 5 
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be on Adyocate proteſted for an aſſize of aul error, 
if the. jury thapld ſhapid acquit the priſoner. The prifoner proteſted 
WE in the c becauſe the Committee of Eſtates which declared 

% 8 NWfentet the Crown, and beſtowed the ſame 
on EY and Mary, ſolemnly enacted and Seckred, . Der 
x F of ars are a grievance.” | 


Segen Poem. and eight gentlemen of diſtinction who were 
lauch te be upon the jury, were fined a hundred merks 
each, for not obeying the citation. The jury, of which Lord 
Bargeny was Chancellor, all in one voice found it not proved 
that the priſoner either actually proclaimed, or cauſed proclaim, 
the Aate King James, and the -pretended Prince of Wales; but 
found it proved that he was preſent at the proclamation, Found, 
by a plurality of. voices, that a proclamation was made at the Croſs 
of Fraſerburgh, of the late King James and the Prince of Wales; 
but not in terms of the indictment, viz, as being righteous and la- 
ful King of this kingdom, and lawful ſuccęſſar therein. The aſ- 
ſize, all in one voice, found it not proved, that the priſoner and 
his accomplices,curſed all ghoſe who would ſay to the contrary. 
They found-it proved, that the priſoner drank King James's f 
' bealth, and that of the Prince of Wales: But found his curling 
King Winne, and Gioking,” to his confuliop, and uttering re- 
| proachful 
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Act of Eſtates, No. 18. April 14th 1699. A EE 
Alexander Crawfurd was fined L. 50 Sterling, for drinking the health of King, 
James VIII. and to his happy. reſtoration. Rec. of Juſt. 21ſt Feb. 1915. And a 
Highland migiſter was turned out of his 'meeting-houſe for three years, for not- - 
praying for King George by name, but for the Supreme in authority who fits upon = 
the royal throne 3 and this at a time when there was no ſtatute for praying for the 
King by name, except that which ordained. the clergy to pray for Queen Ann, and 
the Princeſs Sophia : nies. eee Ay ne e hepa ate 
gency. Rec. of Juſt.. 11th, 14th, 18th, 1gth, 25th July BRIGe= _ 
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proachful ſpeeches of him, * fans people ts drink wit 1693 4 A 


able healths, not proved. They found that piſtols were fired ; 


but did not find that it was by. the priſoner's order. —The Maſter 


of Forbeſs, the Lairds of Craigmillar, Livingſtone, and South- 


ſyde, deſired it to be marked in the ret᷑ord, that they found the 


proclamation proved in terms of the libel. On the 16th of May 8 


the Court pronounced ſentence on Lord Fraſer; fining uin in 
L. 200 Sterling. | 


Captain Simon * Fraſer of Beaufort, and many other perſons 


moſtly of the Clan Fraſer, for High Treaſon, in forming un- 


lawful aſſociations, collecting an armed force, occupying and 


fortifying houſes and garriſons, impriſoning and raviſhing 


perſons of diſti inguiſhed rank, and continuing in arms 8 . 


being charged ” a Herald to lay 0 ns; 


bj feet is the only caſe I know of "og the revolution in 1698 


which a perſon was tried in abſence before the Court of WY 


Juſticiary; a proof led, a jury ineloſed, a verdict returned, and 
ſentence pronounced, forfeiting life and eſtate, honours, fame 


and poſterity. The firſt inſtance of this tyrannical mode of pro- 
2 

ter the battle of Pentland, which was afterwards reſcinded; by act 

of Parliament. The Rebels of Bothwellbridge met with the ſame 

treatment; and the like was repeated after the defeat of Mon- 


mouth. 


The following is one of the moſt ſingular proſecutions in our 
criminal record: Ae we reſpect the ſtretch of law that was 


Lf made 
* We e Lord Lon. 


a 


was the illegal ſentence upon the Rebel Covenanters af- 


4 
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1695 — to convict the abſcatee, or the ſavageneſs of his conduct, 
pt the abſolute dominion that he poſſeſſed over his followers, and 
. direQted to purpoſes the moſt ſhocking to human nature. 


By tha hy of Scotland, outlawry, even for ITY inferred 
33 2 the forfeiture only of perſonal: eſtate. It was ſanctioned by ſta- 
„ | tute, that trials for treaſon could not be taken in abſence ; but 
that the whole accuſation “, argument, and evidence, ſhould be 
led in preſence of the accuſed, and no otherwiſe; So anxiouſly 
did the profeſſional lawyers adhere to this form, that, as our ju- 
riſprudence admitted, under certain limitations, of trial after 
- deathF, for this heinous offence, on ſuch occaſions, the bones of 
the deceaſed were dug out of the grave and er preſented 
in Court. | An f 
* When the Covenanters were e defeated ; in the battle of Pentland, 
a deſire to arm inſulted majeſty with. additional terrors, or to 
enrich the ſervants of the Crown with unlawful ſpoil, induced. 
the Miniſters of Charles to attempt, in abſence of the accuſed, the 
trial of thoſe rebels, and the forfeiture of their eſtates. - And, 
although the complaiſant diſpoſition of Parliament gave every 
reaſon to-conclude that they would not have heſitated to.paſs a 
law to this effect; yet it ſuited better the views of a tyrannical 
adminiſtration to operate this innovation in law, by the decree of 
Judges who were appointed, and might be removed at e, 
than by the authority of the Great Council of the Nation. 


RES Before 


„ Banktou's Inf; ul. 4. p. 25. Eile Fell Loft. . 1995 Ban VI. 
Perl. 11th, c. 90. 3 Nackenzic's Crim. Tit. Treaſon, f 22. 232. dee 
„5 e e FG 285 
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i Before the Court of Juſticiary proceeded to ſuch an Ns 1698 
ant innovation, ſo little idea was then entertained of its ſußre · WW $7 
| macy and infallibility , that the Court of Seſſion was conſulted 1 

upon the occaſion. After tampering: with the Judges, a memo- 
rial and queries were laid before them by Sir John Niſbet, King's 
Advocate, and Lord Bellenden' Treafuter-depute, ſtating a-varier | 
ty of arguments, by inference and analogy, to ſhow, that,. if ahe 
Parliament could proceed to forfeit after death; why not che 
Court of Juſticiary; and, if either could try after death, why 
not alſo in abſence, ſince * what is juſt before Parliament, is juſt 
© and warranfable before other judicatories. Upon this and the 
like notable arguments, the Lords of Sefffon delivered an qpini- 
on, declaring, that, upon ſufficient proof being taken before th 
judges and aſſize, they might proceed in abſence to ſentence, and 
' to- forfeit perſons guilty of high treaſon, Thus fortified, his 
Majeſty's Advocate proſecuted, in abſence, Colonel Wallace, N 
liam Muir of Caldwell, and ſome other gentlemen; and a ver W 

dict being found againſt them by the jury, the Court ſentenced 
them to be put to death as traitors, when they ſhould be appre= 
hended, and their whole eſtates, real and perſonal 2, to be for- 
feited. From a conſciouſneſs of the illegality of the ſentence, it 
was ſolemnly ratified in Parliament; trial in abſence was adopted as 
a parf of our law; and, in conſequence, two of the moſt diſtin- 
gaithed perſonages 1 in the nation, the Duke of Monmouth, and 

* IL. Fletcher 


* Mackenzie's Criminals, p- 30. Wodrow's Hiſtory of the — the 5 
vol. 1. p. 267. Appendix, No. 14. 15. 16. 18. vol. 2. p. 115. 586.; Charles II. Par- 
liament 2. c. 11. + It is now alledged, that no appeal lies from the Court of 3. 
Juſticiary to the Houſe of Lords; and a judgment, indeed, to that effect, has been 
pronounced. As no man can command his faith or his judgment, I have never 
been able to diſcover either the legality or propriety of this deeree. i Muir of 
Caldwell's eſtate was gilted to General D. commander of the. forces at the 
battle of Pentland. 
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1698 Fletcher of Saltoun, were condemned and forfeited, the former 
| TI ROTO the latter, Wee out Dans Bogen, | 


med the- torrent Which ad the lineal ſucceſſion of 
our Sovereigns iſſued pure from the fountain of liberty, and in 
its wide and rapid courſe been contaminated by no foul ſtream, 
traal-m-abſence would have been enumerated in the lift of thoſe 
illegal and grievous aſſumptions of power upon which the eſtates 
of Scotland declared King James to have forfeited his right to the 
crown. And the opinion of the Lords of Seſſion on this head, 
as well as on the two other caſes ſtated in * the Chaihn of Right, 
have been deklared to be contrary to law. But it was 
deemed prudent to preſerve this ſtatute as a ſecurity for the good 
behaviour of the numerous exiles who followed their Prinee to 
the oourt of St Germains. A law was accordingly paſſed *, re- 
_ Finding the ad 1669. c. 11. in ſo far as it ratified the forfeiture 
of the Covenanters; but not repealing the act itſelf, which might 
now be turned as an engine of oppreſſion upon the patty which 
contrived it. It muft be acknowledged, however, that King 
William's miniſters made no rigorous exerciſe of this law. The 


Earls of Melfort, Middleton, and Lauderdale, and ninety gentle= 


men f, were ſummoned before the Court of Juſticiary, in one day, 
to ſtand trial for various points of treaſon ; in particular, for en- 
tering into the French ſervice when that ſtate was at war with 
his Majeſty, and for rifing in arms againſt the King. Tha fail- 
ed to appear, and ſentence of wen only was en a- 


, a PHI 3 e 
3 ' ; R ; Tyrannical 
_ + William and Mary, Parl. 3. Bel. 2. c. 31. The moſt approved commentator | 


an che Scottiſh law, has ſo far miſunderſtood this act, as to ſay, that the act 166g was 
repealed by it. Erſfine's Fol. Inft. p. WP Rec. of Juſt. 23d July 1694. 
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- Tyrannical as this ſtatute was; Captain Fraſer could got have 1698 
been convicted upon it but by an obvious wreſting of the li for —< 
it authoriſed trial in abſence, only in OT 
in arms, and open and manifeſt rebellion.” Now, it is altoge- 
ther abſurd, to conſtrue the collecting of an med tives for the 


purpoſe: of private rapine , into treaſonable PEY e and 
open and mani el rebellion, 


lt all bo oper de 159 00 motives which induced Captain 
Fraſer to perpetrate the barbarity and villainy which gave occa- 
ſion to this trial. On the death of Hugh, tenth Lord Lovat, 
the titles and eſtate of Lovat were diſputed between his Lord- 
ſhip's daughter, heir of line, and Thomas Fraſer of Beaufort, | 
the Captain's father, heir-male. The Captain wiſely propoſed 4 
to do away the conteſt, by uniting their perſons and pretenfions, _ ©. 
and there was not a diſparity of years to render fuch marriage any- * 1 
ways abſurd, With this view, he privately paid his addreſſes to 
the young lady, and one Fraſer of Tenecheil was made the con- | 
fident of. the amour. The Captain obtained her conſent, and 
ſhe actually eloped from her mother's houſe of Caſtle D&wnie, 
under the conduct of the mutual confident ; but the perſon whoſe 
| fineſſe was employed to accompliſh the intrigue, from whatever 
motive of fear or of venality, of caprice or of remorſe, blaſted -f 
it at the moment, when it was ſure of ſueceſs. He forced the A 
nn et" th nn „„ | 


7 H 


eee eee eee Caltle 
Downie, as this feat was in the domains of the clan Fraſer, over -—” 
TT oF e She was therefore 
L 2 conducted 


e — 25 June, tath July, th and 6th September, 1698, | E 


_ 


TREASON 


© 1698 condutted under a proper eſconte to Dunkeld, a houſe of her 
. © Www uncle's, the Marquis of Athole, and this Lord prevailed on his 


niece to accept as a huſband the Maſter of Salton. The intend - 
ed bridegro6m ſet out for Dunkeld to celebrate the eſpouſals, 
accompanied by Lord Mungo Murray, As the Captain forefaw 
in this match the ruin of his hopes, he embraced the reſolution 
of preventing the marriage by force; and (if he could hot poſ- 
ſeſs himſelf of the heireſs) of compelling a marriage with the Dow- ' 
ager, who, in virtue of her jointure, was in poſſeſſion of a con- 
ſiderable part of che eſtate of Lovat: And this wild enterpriſe 
was to be accompliſhed by fuch deeds, that the tern contri- 
vance of the principal aQor is leſs ſhocking than the abject ſub- 
miſſion of his accomplices. 


The ſubſtance of the indictment againſt Captain Fraſer was, 

That he and his affociates came to a houſe belonging to Mr Fra- 

fer of Strichen, and there entered into an unlawful bond of aſs 
fociation for the proſecution of certain wicked defigns : That 
they raiſed a body of four or five hundred men in arms, in or- 
der to ſupport Captain Fraſer's pretenſions to the eſtate of Lo- 
vat: That they feized the perſons of Lord Salton and Lord 
Mungo Murray, and made them cloſe priſoners for ſix or ſeven 
days in the houſe of Finallen; erected gallowfes before their 
windows, and afterwards 3 them by force to iſlands and 
mountains, and treated them very harſhly : That Captain Fraſer 
and his aſſociates marched in form of war to the houſe of Caſtle 
Downie, the ſeat of Lady Dowager Lovat, garriſoned the bouſe, 
. Plundered the effects, and put armed guards upon. the different 
apartments, and attempted to compel her Ladyſhip to agree to 
certain deeds which. they endeavoured to extort from her; but 
the remaining reſolute, the Captain all of a ſudden took up the 


+» | &; TM | 
T R E A/. 870 Ne 
mad and villainous reſolution of : forcing her to marry him: 


That, accordingly, one of his affociates, Mr Robert Monro mi- 


| niſter of Abertarfe, pronounced the marriage ceremony: That 
the Captain, by the aid of his aſſociates, did commit rape and 
forcible abduction upon the perſon of Lady Lovat, attended with 
cireumſtances of exceffive barbarity : And that they continued | 
in arms, after having been charged by a herald to lay down 
their arms, ſet the ellen at Ys — Ne nn . pri- 
OR | 


His Majcly's 5 Adlon ba to the Court, that by an ac 
of Parliament of King James VI. ſummonſes at his Majeſty's 
inſtance, againſt * iflandmen, bighlandmen, or borderers, 
© ubi non pater tutus acceſſur, be made at the mercat crofs of the 
© head biirghs of the next ſhires in the Lowlands: That Cap- 
tain Fraſer and his followers continued in arms and open rebel- 
lion, and therefore ctaved their Lordſhips io grant warrant for 
an ediftal citation being exeented r the — which 
was. accord ingly rope? | * 


On the 5th of Peck bus Majeſty s Advocate Sees 
in the trial, declaring that he inſiſted for forfaulture in abſence 
againſt Captain Fraſer, and nineteen other gentlemen ſpecially 
named; and that he reſtricted the libel againſt the defenders to 
ebe riſing in arms, and open rebellion, with all the ag 
gravations charged in the indictment. The Court found the in- 
dictment thus reſtricted, and thus preſented; relevant to infer 
the pains of treaſon. 


THE 


„ James VI. Parliament zith, a& 66. 
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698 Anger Fraſer, WR of Balnain, depoſed, That, at the f 


dime ſpeciſied in the indictment, he ſaw a paper ſubſcribed by 
ſome of the accuſed, and delivered to Lord Fraſer, of the tenor 
of the bond of aſſociation now read in court. He was at Final- 
len when Lord Salton and Lord Mungo“ Murray were brought 
priſoners, and were there committed to cloſe cuſtody, and gal- 
lowſes erected before the windows of the apartments where 
theſe Lords were confined. He ſaw then at Finallen, about two 

or three hundred men in arms, under the command of Captain 
Fraſer, and different parties of armed men were ſent to and fro, be- 

+ _ tween'the houſes of Finallen and Caſtle Downie.. He was alſo at 

- A the. latter of' theſe: houſes, - where he ſaw Lady Lovat and alſo 

1 Captain Eraſer, and a number of armed men ſtanding ſentry i in 
1 * tze houſe, and even on the threſhold of my Lady's apartment. , 
|  ' He vent to my Lady's chamber dogr, whom. he heard ſighin 
1 but the bagpipes were playing in the next room; this was abou 

| } Aay-break, and my Lady's women were in another room weep- 

| ins. and en Randing fn tern. ee eee 


( ö * 


3 x. one Fraſer of Gartlobegs. in 8 precetipg, =_ 
| 3 . Captain Fraſer, &c.; &c. to the amount of about fixty or ſeventy, 

' - + men in arms, horſe and foot; the Captain, thanked them for aſ- 

ſembling ſo readily, and deſired them to be ready at a call, In 

8 October, Captain Fraſer and the deponeſ coming from Inver- 

hbhheſe, met in the wood of Bonchgreive Lord, Salton and Lord 

8 i . e Mungo 
=: * Son to John 1ſt Marquis of a g 

Iames Earl of Derby, and brother to the Lady Dowager Lovat, mentioned in this 
trial. | 8 

<4 8 {I 


r * 4 8 GN 


Muago Murray, who were returning: from Caller Dodd, The 1698 
Captain gave orders to his follo wars to ſeize Lord Salton dead e 


of alive; went, cloſe up to them with cocked piſtols, and com- 
manded them 15 yield themſelyes-prifoners., Lord Salton aſked, 


| 37 


For what eauſe? to which the- Captain replied, becauſe 'it | 


* was his pleaſure,” Theſe Lords were diſmounted. from, their 
own horſes, diſarmed, put upon mean ponies, ſurroundedi by 
guards, ' with their muſkets levelled, and durks drawn, and thijs 
conducted to the houſe of Finallen, where they were kept priſon- 
ers for ſeveral nights, in ſeparate apartments, under a ſtrict 
guard. The deponent /awo the Fiery Crofs,*, and heard the Co- 
ronoch ſent through the country; upon hich between three and 
four hundred armed men affembled-at'Finalten under command 

of | Caprain rl who Ae a party td he houfe of Caſtle 


x Nod Meme, 


+. 


This mode, by el the: i 3 
is, L apprehend, of greater antiquity than their converſion. to Chriſtianity; with the 


Mﬀerence only of change of /zmbol... Anciently, when the chief deſired to aſſemble 
ls clan, he killed a goat with his own ſword, and dipped a half burned ſtick in 
the blood. This he gave to one of his vaſſals, who bore it with all deſpatch to the 
next village, where the firſt perſon he met was obliged, by the feudal cuſtoms, to 
relieve him, and carry forward this ſummons to arms; and thus it was carried from 
village to village through the chieftain's domains. Upon their converſion to Chriſ- 
tianity, the Prieſts. would no doubt diſcover in the killing of a goat a ſpecies of 
heathen ſacrifice. At was proper chat a ſymbol ſhould be adopted more analogous 
to their new religion; and what » ſuitable as the croſs, which, under the ſplendid © 
name of the Labarum, blazed in the heavens, conducting the Chriſtian Emperor to 
victory and glory. a lite wa ith a bit of ſtick infixed in the figure of a croſs, 
| burned at the ends, was ſubſtituted in the place of that dipped in goats blood : Arid. 
this ceremony was performed. even in the late rebellion. There were two ſorts of 


 coronach ;. that properly ſo called was the dirge which accompanied the deceaſed to 


their grave; the other, which is here alluded to, was a ſort of war ſong, or diſtal 


—— — 


howl, which the women ſet up on ſeeing the fiery croſs, E 


tertained about the ſafety of rheir huſbands and friends in the 3 N 


battle. 


N 


— 


225 eule where ſentinels were put upon the rooms, particularly 
Ny Lady's chamber, for. ſeven or eight days.— He heard the 


Captain demanding oaths of fidelity of ſuch of the gentlemen of 


T R E A 8 ON. 


Hit name as he fuſpefted ; and ſuch as he did Not ſuſpett he only 


© took their . yſes ; and ſome of them did fevear, and ſome pro- 


* miſe, 


Robert Spence ſaw Lord Salton and Lord Mungo Murray 
carried priſoners by Captain Fraſer to the houſe of Finallen, 
where they were confined about a week in ſeparate apartments, 
and ſentinels put oyer them. Lord Salton and Lord Mungo 
Murray were then farrjed to Caſtle Downie; and the force com- 
manded by Captain Fraſer, at this time, conſiſted of about five 
hundred armed men, marching with two pair of colours. The 
men were ſworn upon their durks to. be faithful to the Captain, 
and never to deſert him, They kept Lady Lovat priſoner for 


ſome time at Caſtle Downie, and afterwards carried her along 


with them. When the Captain heard that Lord James Murray, 


with ſome gentlemen, and a party of redcoats, were coming to 
_ reſcue my Lady, he again ſent the fiery croſs to ſummon the 


country to riſe in his defence ; and he continued in arms till a- 


"doe Chriſtmas. 


John dat, late foottan to Captain Frafer, ſaw the Captata, 
and the whole other perſons now inſiſted againſt {for forfaulture), 
and about three hundred more, with colours diſplayed, and pipes 
playing, under the Captain's command, at Finallen, the night 


Lord Salton and Lord Mungo Murray were made priſoners, 


He ſaw the men drawn round the colours, and fworn upon them, 
and upon the points of their durks, to adhere to the Captain. He 


| heard the coronoch the night Lady Lovat was carried from Caſtle 


Downie. About Martinmas the herald left his . againſt the 
Captain, 
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Captain, cc. in a cloven flick: 4t the river file; appifite:t6 the 1698 


* Ne of Eagies; and, after that, ber aj eee * 


for ſome time ig arme. 
SH i 2% HE ail no Har . Zan Natter 
- Amelia Reel, eee e dee tes. 
tain Fraſer, with a party of armed men, came to Caftle Downie. 
He put ſentinels with drawn ſwords upon and within Lady Lo- 
vat's chamber, made her three waiting maĩds be carried by force 
out of the room, and detained priſoners. About two in the 
morning, two armed mem carried the deponent baeł to my Lady's 
apartment, whom! ſhe found ſitting on the floor, her hair di- 


| ſhevelled, het head recliting backwards on the bed, Donald Ben- 


ton pulling off my Lady's ſhoes, and the Captain holding burned 
feathers and aquavitae to her noſe, her Ladyſhip being im a ſwoon. 
They commanded the deponent to take off my Lady's clothes; but 
| ſhe ſpurned'at the deponent with her feet, ſhewing the greateſt re- 
luctance; upon which, Fraſer of Kinmonavie held up my Lady in 
his arms; the Captain pulſed down her perticoats, and ſought a 
Knife tom Hugh Monro to cut off her ſtays; but, he having 
none, the Captaiti' ordered Kitmonavie to cut them of wih his 
durk, which was done iccordingly. The deponent was put out 
of the om; and; when ſhe was going over the cloſe , ſhe heard 
my Lady's cries, although the bagpipes were playing all the 
time in the room next to her Ladyſhip's. In the morning when 
bed-ſtock, her face ſwoln, and her Ladyſhip to al appearance 


out of her judgment; ſhe ſpoke none, but gave the deponent a 


\broad ſtare; even ſome days after, ſhe did nat know ber own 
drother, Lord Muiga: Murtay; and, when Dambaltoch's- Lady 
lente Mutolthe room, and called Lady Lovat Madam, ſhe an- 
ſwered, en eee 
ne e ag 3 * PRs 65, 
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| 1098 ]agnet Fraſer depoſed, (chat Lady Lovat's waiting maids were 
forcibly turned out of her room by Captain Fraſer, about twelve 


o'clock at night, My Lady clung by the depogent, and, when 
ſhe was torn from her Ladyſhip, fell on her face on the floor. 
Next morning, when the deponent ſaw my Lady, her head was 
hanging over the bed, and ſhe was out of her judgment, miſta- 
king the deponent for Lady Catharine dme. ys Laws: 8 
OT hows had been dead levers! yoann: oo 5 ans 4210 6 
it . 2 de A banitisb has 0; 
Cite Maclean depoſed, That, on the night of we - _—_— 
* marriage, ſhe was in the next room to Lady Lovat, and, not- 
withſtanding the bag- pipes were blowing all the while, ſhe heard 
bk "ip Lady crying and Jobhing, and praying, : 00 have wier 
neee | wen bot 197 301 196, 03 26H74a0Un, hits es 


— 
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The; jury 3 verdi Reprod 2 loch went d 
and the court adjudged, Captain Fraſer, and the other perſons a- 
gainſt whom the verdict was found, to be executed as traitors, 
at ſuch time, place, and manner, as their Lordſhips:ſhould ap- 
point, to undergo the, puniſhment ordained by law for traitors, 
their name, fame, memory, and honours to be extinct, and 
heir arms to be riven furth and deleted out of the books of 
arms; ſo that their poſterity may never have place, nor be able 
5 hereafter to bruik or enjoy any honours, offices, titles, or dig- 
- © nities, and to have 2 n ks ee 5 
ſeſſions whatever T. TY 


* 


| | This ſentence, A ei e ay EE 
e e ſeems Pa, * t Ob the ſentence 
| „ hos on pronounced 


. ai Tl was ls ene before 'the Court of Juſticiary for a rape 
by the party injured, Lady Dowager Lovat, T 
Kand trial. 2 ARA 17th Feb.” 1701. f 
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ee byParliament, / after death, on 13 of Reſtalrig 1698 
and the Earl of Gowry. As Captain Fraſer, in the rebellion WY 
1715, althoughuppoſed to be a keen. Jacobite, ſupported the 
Houſe of Hanover, King George I. granted him a pardon aud 
remiſſion of this ſentence : Aud he claimed and (obtained the: 
conteſted title land eſtate of Lovat. He joined the next rebel - 
lion againſt the family that. pardoned and reſtored: him; and his 
houſe of Caſtle Downie, which had witneſſed his fuul crimes, 
was burned by the royal army before his eyes, and thoſe of 
hs bupdred of hi clan, a few. days after che battle of . 


"FE EX 


— to every one; ſo refuge he is ; the only perſon upon "oo 
cord who was twice W twice forfeited, and whoſe e- 


red [ata I 1 K 
ſtate; Mas twice reftq weg Irvin da noinipgao.odliiebiledoytT 
"4 [! 12 | 40 is 71 It * a91lileg oy ot. | #19312 1 08 130 qc 2 12417 L39 
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155 hs Boss and Charles Auchmouty, ede i to 
"© the African Company, for "Treaſon and Leaſing-making, 


" by. oy iy cage to Kd h 4 Political : 
Fu. ö 
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HIS trial Sis the facts which g dove ne to it, as us * 
with a ee. picture of liberty and fortitude in Par- 
liament, of expiring ſtruggles for tyranny in the Sovereign, and 
of the final victory of ſecret infience over gabe. 
* —_— 6 2 , "4 7} | 75 
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. © Paper Regiter of Chancery B. 16. No. 134- Remiſſio et rehabilitatio Si- 
. K er 
traſcript. St James's, 10th March 8 & 3h > 004317 0 ful 


— Su 


* 7 R E A 8 0 'N. 


n Ja thety Ser 1695 amlndiau; and African, PROT 4 eſta. 
core bliſhed in Scotland. L. go, o Sterling were ſubſcribed by ſuch 
proptietors as were natives and reſidentera. The Company: fit- 

ted out ſix ſups of foroe and burthen *, laden with various com- 
modities,. which failed from the Forth. They planted; by the 


name of Culedbnih, accoldny on che Ithmüs of Dürlen ; and, 


frotn the eſtabliſiment of this Company, and its coldny, the na- 
tion univerſally Battered itſelf wich the eager and unbounded. 

ſpect of extended trade and empire. From the jealouſy the 
Englth, Dutch, and niards? entertained of this: colony. it may 
e eee £ from 
e e plaufible.' 2 Ks 2 


But, beſides the 3 of rival powers Caledonia e 


ced that of her Sovereign, whoſe political views, or perſonal at- 


tachments, led him to embrace the hoſtile ſpirit of his other do- 

minions, . The .calony was attacked, was abandoned; the veſſels 
6 L d, : the adventurers, were killed MR. were exe- 
| euted as pirates, or died. gf famine.;,and.the een ruin 


ed. Wnen the fatal tidings bn I t Edinburgh, the 
ſenſe of injury and diſappointment 


4 as to burſt forth 
with a fury which threatened immediate rebelli 
> lien off had to retire for à time to ſere e 
reſentment. K di l 19 ui AH 16 20; by. 


-* 
E ANNA 7.161 117 411. Zuln Ne to astnt t! 


abe fr yt , 
fure, at the enemies of the African Company, 


Gur for burning, by the hands of the hangman, 


9. 


mphlet, en- 


a "18; 6502 154124 12 * anfi::: e .04..28 4 2 . } * 1711 2 
© .* At of. Scottifh Parl. 46th; June 195. e 5 .. 
. , _"— 710. ; ann 
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n; and the great 


their diſplea- 
o paſs an or- 


1 A Defence of the TITRE Darien,” and redu- | 


8 + Eunendurgh, . "moſt —— containing manifeſt falſe- 


5 Houſes, of Parlinmerit had addreſſed the King, repreſenting, That che act to which 


T; R E A 8 0 N. 93. 
ring ihe Lords of {x Treaſury to pay a reward of L. bogo Scot® os 
to any perſon who would apprehend | William Herreis, the al- = 
ledged author, and bring him before a magiſtrate. Soon after, 
they paſſed a reſolution, declaring, that the votes and addreſs of 
the Parliament; of England in December 1695, and the addreſs 
of the Houſe of Lords in February laſt, were undue intermed- 

dings t in the. affairs of this kingdom, and an invaſion of the ſo- 
Vvereiguty and eee of. our King and Parliament. They 
next reſolved, That the memorial preſented in his Majeſty's: 
name, as King of Great Britain, to the Senate of Hamburgh, 7th, | 
* April 2697, by Sir Paul Rycaut, then reſident in that city, and 
Mr Groſſet, his Majeſty's Envoy: Extraordinary at the court of 


© boods, and-cottrary ta the law of nations, injuriougdo bis Majeſty,.. 

an open: antroachnent upon the — — 
Kingdom, the occaſion of: greatuldics; a 8 
© the faid Company, and of moſt by t 

* trade of Nis nation.” Moved, = Whoever adviſed his 


Ry Majeſty" s anſwer to the addreſs of the t 
e g. eee 


ug e. n ITS 
. e e * e ee 4 
15th, 1th, Jan. r. F The miermeddlings complained of were, that both 9 


* = 
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" 
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he bad given the royal afſent in Scotland, far erecting a Company trading to Afri- 1 


es and the Indies, granting them an exemption from burdens for twenty- 


one years, would make Scotland a free port for Ef- ; commodities, enable her 

to underſell England at foreign markets, and be of great prejudice to the trade and 

revenue of the latter kingdom ; eſpecially when Scotland ſhall have ſettled planta-- 
tions in America. The King returned the following anſwer : © 7 have been ill fer-. ©# 

| & wed in Scotland ; but I hope ſome remedies may be found to prevent the inconveniencies- Fl 
© which may ariſt from this a. ;Joutnal of Houſe af Lords, 13th December 1695, 

ach February 1699. Houſe of Commons, n . 


— 


TREASON, 


94 


1701 kingdom, and, if ſubjects thereof, are traitors to their King 
and country, and be proſecuted accordingly.” N 4 debate,” 
\ the motion was N ES, »* | 


Fs 


They a alſo . chat the proclamations iſſued by the Eng- 

lich plantations againſt the African Company, particularly that 

againſt furniſhing any proviſions or neceſſaries whatever to theit 

| colony, direQly or indirectly, and even debarring them wood, 

water, and anchorage, were injurious to the Company, barba- 
rous to the adventurers, contrary to the law of nations, and a 

12 great occaſion of the loſs of the colony. Reſolved, that this 
5 colony was a legal and rightful ſettlement holding of the Crown 
of Scotland; and moved, that the conduct of the Spaniards to 
the ſaid colony was an open hoſtility againſt the Crown of Bri- 

tain, and that ſatisfaction ought to be demanded. All the reſo- 

lutions were paſſed nemine » e and che motion was * 


P 
: * 5 
* 4 5 * » * * 
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- * . 
. * \ 
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| | bels formidable OY hs, by the dexterity of 
» William's miniſters, vaniſhed in ſmoke ; for the Court party 

8 moved an addreſi to the King on the reſolution, aſſerting the 
company's right to the colony; while the country party con- 

rended, that, in the preſent circumſtances, an && of parliament 
was requiſite for ſecuring the company's rights, as ell as for re- 
gulating the conduct of the perſons engaged in the proſecution / 
of them. A debate and diviſion on this queſtion taking place, 
it carried for an udreſt by a hundred and eight againſt 

_ eighty- four *. And the whole of the minority entered a formal 


5 
4 of . 


Ee t 5 
= The be and Commons of Sau formed bt one houſe. Tho 
| is © who. 


es 
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This addreſs a the grievances of the African "ION 


98. 
110 


pany, and the reſolutions of parliament mentioned above, omit- Gw 


ting entirely however that for demanding ſatisfaction of the Spa- 
niards ; it concludes with praying his Majeſty's protection and 
countenance. _ the. viokace « Spaniards, and of Engliſh * 
n abroad. | : 


It was MY ny diviſion upon this addreſs, which 


was the ſubject of the political print that gave occaſion to thig 


trial. 


The print repreſented Scotland in the figure of a woman wear- 


ing a crown, having the name of Scotia over her head, and ſup- 
ported by the eighty-four diſſentient members. Theſe were en- 
titled, * Caledoma's faupporters.” They were diſtinguiſhed with 
the allowing motto, encircled with wreaths of laurel, * patriac 
« fautoribus ;* and the woman addreſſed them“ in thefe words: 
©. Take courage, and act as men that hold their liberty, as well as 
_ ©. their glory, dear. Below, an angel ſpoke thus to a multitude 
of little figures which he was driving with thunderbolts to hell, 
Procul, o procul eflo profani.” (Theſe figures were charged in 
*y os as + mas the ee in e And, 


who wtod for an, addreſs, ere, Thoſe who voted for an af? of parliament, 
Peers | me were, Peers 20 
Commiſſioners for Barons, l e. Knights Knights of the ſhire, | 43 
, of the ſhire. 9719 n 1-16 
Commiſſioners for boroughs. 35 eee of borough, 24 
— # — — 
: 10% | | 84 
Eb perhaps foperſivous in me to add, 
that all the officers of ſtate were tn this: | 


liſt. * 
* Rec, of Juſt. Zach, 21ſt, April; 23d, 24th, May, 1701. 
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Wen in the midſt of the flames, lay a perſon who was tormented by a 
— fiend, that addreſſed] Him" in theſe! words : * N b n | 


40 | 8 
er R | | (IHE Ht 
* 7 | | . | - 4 
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"His Majeſty's 8 Advocte None before ths Court: of ſult 
<iary an act of the Privy Council, authoriſing him to proſecute 
the priſoners on account of this cogrevitg, * far fach _— and 
. der e as patron, tion thank ft to libel. 
* 29. nn n 1 t 10 Poidel 

Thus authoriſed, his Lordſhip e up againſt the dates 
ers /even pages folio of indictment, charging them with the breach 
of ſundry acts of parliament * againſt Jca/ing-nakers, and thoſe 
who preſume . publicly to declaim, or privately to ſpeak or write 
any purpoſe of reproach or flander of his Majeſty's perſon; 
© eftate; or government, or to deprave his laws, or miſconſtrue 
dis proceedings, whereby any diſlike may be moved betwixt 
nis Highneſs and his nobility and loving ſubjects, in time co- 

ming, under the pain of death. Alſo, charging the priſoners as 
tranſgreſſing the acts againſt thoſe who diſpute the authority of 
the Eſtates of Parliament; and, likewiſe, as tranſgreſſing the ſta- 
tutes againſt thoſe who, conſpire to levy wer againſt the King. 
th Neverthelefs, (the indictment concludes), the 2 by de- 


| . vacant e and reaſon. And che concluſion of the 
libel, which is worthy of the premiſſes, is, that theſe crimes be- 


Ing found proved, the priſoners are thereby guilty of legfings 

r and treaſon, and fubject to the pain of death, * 

| „ A _ The 
ee eee ar. 

parl. 6. c. 83.; James VI. parl. 8. c. 130. es nn 30. c. 0.5 enn. 
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The. priſoners were beard by OOTY and informations ® were 1701 
lodged on either ſide, The · information for his Majeſty Ad- Wo 
vocate is one of the moſt prolix and inconcluſive pieces of com- 
poſition that I recolle& in judicial procedure. The information 
for the priſoners maintains, 1m, That the ſtatutes againſt lea- 

ſing-making, &c. are obſolete, and are ſpecially declared to be. ſo 
in the Claim of Rights, as being in the number of thoſe upon 
which the Earl of Argyle was convicted. , That, to extend 
criminal laws, and capital pnnifliments, by parity off reaſoning ; 
——to:infer leaſing- making. and ſedition, and treaſon, from a hie- 
roglyphic, a print, eſpecially the print libelled on, is eontrary to 

thoſe general printiples: of law which have been eſtabliſhed by 

the wiſdom of che oleatned, ag tequiſite for che ſgeurity of the 
governed An oppoſition to theſe, it was maintalned by his Ma- 
jeſtyẽs Advocate, that; although he forfeiting the Earl df Argyle 
upon Aretebes of obſolete laws, was declared tontrary to law, it 
did not-thencgdollow that thoſe againſt leafing · making were ob- 
ſolete, becauſe the Earl was indicted upon acts not founded on 
againſt the priſonets; and it was not declared in the Claim of 
Rights, that all the as upon which the Earl was indicted were 
obſolete. 240, With regard to the print, it was argued, if the inten- 
tion of leaſing- making and miſconſtruing was plainly. difcernible 
in it, this“ ſubtle, manner of conveying. the poiſon dotk render 
2 rather more wicked and dangerous than the moſt direct and 

6 blunt calümny. —The other eh of theſe temissn nee 

| mations require no notice. 
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"The Lords pronounced. the, following. Fin "Find * 
indent, and qualifications thereof, do nt iafer the crime f 
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- Abe Kennedy of ABU depoled; that thy Dag 
Thomſon, came to his houſe one evening, in company with the 
other prifoner, Auchmouty, and brought with him the copper- 
plate now produced in court, defiring the deponent to caſt off 
_ impreſſions of it, which he refuſed, unleſs a warrant from au- 
thority was produced, as he ſuſpected it might relate to affairs of 
ſtate. Next day, he obſerved the priſoner, Auchmouty, go up 
to hĩs printing · houſe; and the deponent following him, ſaw the 
copper · plate in the preſs, and one of his ſervants eaſting off co- 
pies. He fnatched up one of ne carried it ſtraight to the 
Lord Advocate. One of the macers of council then came to 
the deponent's bouſe, and required. him to bring the copper- 
plate, and all the copies, before the Lords of Privy Council, then 
met, which was done e 5 *M nens was e 
nnen RA e i | 


' George 138 Gran to the ahiediog wine; Noſe; 
. that the two priſoners, and Robert Wood engraver, brought the 
faid copper-plate-to him, and came once and again requeſting the 

deponent to eaſt off impreſſions of it, which he as often refuſed 
till they ſhould obtain his maſter's order. At length, his miſtreſs 
ſent for him, and the two priſoners'were then with her, and ſhe 
deſired him to caſt off the impreſſions required, and now produ- 
ced in court, which he did accordingly. The prifoners at this 
time engaged to ſtand between him and all hazard that he might 
4 | 
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TREASON - * 
© Incur through caſting of the impreſoos—Depoſed, that Auch- 1701 
mouty furl him with the paper. * 


Robert Wood engraver, frrore, that .be teo priſoners brought 


4 drawing to. him from which the copper- plate was done, and 
deſired him to engrave it. This he did accordingly, and was 


paid by them for it, at the agreed price of L. 6: 10: © Scots ®, 


Depoſed, That the priſoner, Thomſon, ſaid the drawing was done 


by him. The deponent heard both bine ee, the 


wiege ant, mo mT en een 


7 
* «If «67; 11 1 : 


e TRE VER D16% 
The 0e by the mouth of Sir James Dick of Priefifield, their 


 tiong—not proud. 
ibm reader wil agree Fw me, | that the proof of 
the fact, 1 mean, of the priſoner's having cauſed the engraving 


to be executed, is complete. It muſt, ' therefore, have proceed- 


ed from their conviction of the priſoners having done nothing 


had no other way of acquitting the priſoners ; for juries had not 


then F recovered their privilege of finding guilty or not guilty. 
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i. 281 »s. 1 


FT : + 4 6 : ' | 


© L. 0: 10: 16 Sterling. f Br ig Th Mane Caſes of George 
eme 


by * 
\ 
* * - 


chancellor, all in one voice es the AE and ba rec 


declared criminal by law, that the jury found not proved. They 
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27 54 © THE ws was ict ſerved with ay tne or ſum- 
vw -monis of treaſon; but received iniimation from the der 


Win that he was to be braugin before the Court of Juſticiary 

on the 11th of March, in order to have execution awarded a- 
gainſt him; or to ſhow cauſe why execution ſhould not be a- 
warded. The Lord Advocate, in a petition to their Lordſhips, 
on the zth inſtant, prayed for à warfant to eite witneſſes to 
prove, that the priſoner vas the identical perſon deſigued in the 


act of attainder, /on to Coll Macdonald of Barzſaale and their 
| AC e warrant accordingly. 


” Singe [lim 1928 n 118 
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, His ; Majeſty” 8 S to the burt 5 
by an act of attainder agaipſt Alexander! Barlof' Kelſie, and o 


bers, palled in the reign of his preſent Majeſty: (George UH) the 


priſoner ſtood attainted of High Treaſon : That the Crown law 
yers had received his Majeſty's orders to inſiſt with their Lord- 
ſhips for an award. of © execution againſt the priſoner, ' which, in 


the counſel's opinion, the printed act of Parliament, being a pu- 


blic law, ſufficiently authoriſed :, But, to remove all doubt, they 


had procuted, and lodged with the clerk of Court, an examplifi- 


catign of the act of attainder under the Great Seal of England. 
The Advocate · depute, therefore, craved that their Lordſhips 
would order the priſoner to be brought to the bar, and would 


appoint a day for his execution. He was brought to the bar ac- 
cordingly, the act of attainder and examplification thereof were 


read over to him , dhe 80. for e was renewed. 1754 
The Low! Juſtice Clerk then aſked the priſoner, If he had any WV 
cauſe toſhow' why execution ſhould not be awarded againſt him 
ia terms of the act? he replied to the following purpoſe: —That 


he did not: underſtand himſelf! to be the perſon attalnted dy this 
act. He wb then” a boy recently from ſchool,” and nder the 
iufluence of W father utfortunstely engaged in the ace ron 

Had not bis facher been able to Juſtify ar atone for his ut 
arid the priſbnet's could {it be ſuppoſed that the father ould 


paſs dhattalhied;/atid his Ton, à miner, be devoted to pumch- 


ment. His ſpecial 'defetices then were: That there was noJuf- 


| ficient evidence of the nc of attainider on which execution Was 
ciaved: That he was none of the perſons named in the act now 


rend: for his nume was Macdonnell, and his father was ws, 
ed not of 'Bori/ale,' but Hverie: And that the condition 
which the u of attainder could alone take place, never exiſted ; 


for the priſoner furrendered himſelf | to a juſtice of Pease before 


8 STINT Leg FER 1 


7: -Couidfet: were then! heard for ig bent i enkitged on. 
the defences he had ſated;” offered to inſtruct them by evidence, 


and tequeſted that the Coutt would r undertaken We 


oa wore to the cogniſatice by a N Vs. 
5 


The bak 66k the Crown' Tue by 1 the . 
ling of che priſoner's: counſel, at the evidence of the act of Par- 
liament' upon which the priſoner was ſaid to be attainted. They 
next ate ſucceſsful in obviating the priſoner's objections of à mi- 
nomer. As to his plea of a ſurrender in terms of the act, he 


Sea it was e e a OE ſo valid, if true, ſhould, a- 


\ 
IF 


ohh 1 FY rig, 


Rec. BD — ents , ace, 22d: March 1754+. 


cavil- 


4 


i 856 e tec . of abr . be kept a 2 pro. 
e found ſecret, and now for the firſt time be urged in his behalf. 


But a ſurrender to a juſtice of peace, who, though nominated 
in the commiſſion, had not taken the oaths to Government, nor 
_  officiated-..in that capacity, or a ſurrender made at an improper x 
titne, when the juſtice of peace could hot commit ſuch perſon to 
 priſonggyould not be beld good, as not having been made ac- 
cording to the intent of the act. Further, no teſtimony of the 
fact was admiſſible, but the record of ſurrender; and it could 
20 be prove by-parol evidence. They argued, that the pri- 
Dyer plea. ef u ſurrender was contradifeory to his other, plea 
, r Bait her ih the perſon meant to be attainted by the 
act. Laſtly, They alledged it was not neceſſary, in this caſe, to 
0 . ptiſoner's defences by jury; for, although trials by in- 
dictment muſt be by jury, yet incidental queſtions, ſuch as the 
? le t tunaty' of the priſoner, or the identity of a criminal, who had made 
3 his eſcape after ſentence. of death had been pronounced upon 
. bim, are, by the law of Scotland, tried and judge by the Court, 
mithout any intervention of a jury: Nor js the caſe altered by 
. | the ſtatute 7th of Queer A | , chap, 21. declaring, that trials for 
+ treaſon in Scntland mould he the ſame as in England; for this 
2 2. was it à trial for treaſon, wee: being already tried, 
ceonvicted, and attainted by act of Parliament; and that no- 
| thingſnow remained but to award execution of the ſentence which 
iꝛ/he law had pronounced. | And although, in England, the pri- 
+> Toner's exceptions at exetution being awarded againſt bim, would 
- HEATER pf © | haye been tried by a jury de circumfantibus, that can have no 
| ng | "ſect here, as the Court is not yen to reg 4 15 a 
BET. * trial for een e | n 


* 


5 The counſel for the Ate replied, that hs at of 0 ber ? 


9  * js not abſolute, but conditional ; and he offered to prove, that the 
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ion finder whit adds theintainder was to take place, viz. 1754 
the priſoner's not ſurrendering himſelf before a day certain, never WV 
exiſted; for the priſoner did actually furrender himſelf to a juſtice 
of peace within the time preſcribed by the act. They argued, it 
was not neceſfary to prove that the juſtice of peace had taken the 
oaths, or officiated in that capacity, for theſe are not mentioned 
as requiſites in the ſlatute: That the priſoner had fairly ſubmit- 
ted to juſtice; and Sir Alexander M Donald, to whom he ſur- 
rendered himſelf, was a' gentleman of known aſſection to his 
Majeſty's government, who at that very time was at the head of 
a conſiderable body of militia employed in his Majeſty's ſervice: 
That his not being committed to jail did not affect the validity 
of the furrender; for, even ſuppoſing i it to have been Sir Alex 
ander's duty to have committed him, it was abſurd, that, by rea- 
fon of Sir Alexander's ignorance, or-negle&: of duty impoſed on 
him by the ſtatute, the priſoner ſhould incur the pains of trea- 
ſon : That the priſoner muſt be held as having been under the 
protection of government, not only from his ſurrender to a juf⸗ 
tice of peace, but likewiſe from his having received a paſs from 
the Earl of Albemarle, commander öf his Majeſty' s forces, by 
virtue of which he remained unmdFeſted ; but, in the month of 
Auguſt 1746, he and his father, then in the country of Moidart, 
out of private pique, were ſeized by certain. of the Clan Game- 
ron, put on board a veſſel, carried to France, and there kept in 
eloſe cuſtody for a twelvemonth: On their eſcape from France, 
and return to Scotland, both father and ſon were apprehended 
by a party of his Majeſty's forces; the father died in confine- 
ment; bur the priſoner, upon a juſt repreſentation of theſe facts, 
was immediately ſet at liberty, and remained peaceably and open- 
ly at Inverie till July laſt: That, as to no aeſtimony of the ſur- 
render being admiſſible but written record, no ſuch requiſite was 
1 by the ſtatute; ; and it were ſtrange if Parole evidence- 
4 EE . could: 


rg 


TREASON 


1754 colaid Phe: be received in ſupport of the priſoner” 8 guilt, a nt - 
nin vindication of his innocence.—LZafly, That trial by j ury rat 


the grand bulwark of our lives and liberties; and if, in any caſe, 
this mode is more ſpecially requiſite, it is in aceuſations of a di- 
rect offence committed againſt the crown. Anciently, attainders 
in abſence were unknown, both in England and Scotland; but 


now, that the wiſdom of the law had thought proper to. intro- 
Auce ſuch attaingers, various defences might yet be ſtated againſt 
aàwarding execution, eſpecially where the attainder is not abſo- 


lute, but conditional. By act yth of Queen Ann, c 21. the 
Scots treaſon- laws are totally aboliſhed; and it is therein pro- 
vided, that the court of Juſticiary, in caſes. of Treafon, ſhall pro- 


3 and determine in ſuch manner as the Court of King's Bench 
may v6 by the lars of England: Therefore; as it is not diſputed 


that every defence, againſt awarding execution, propoſed by the 
driſoner; before the Court of King's Bench, "muſt be tried by 
jury the like rule muſt be obſerved in the Court of Juſticiary. 
Thisio made ſtill clearer by act 22d George II. c. 48. which pro- 


vide, that all defendants outlawed for high treaſon, or miſpri- 


ſion of -bigh treaſon, in Scotland, ſhall, 47 near as can be, have 
uch and the like methods, rꝶmedies, or advantages, fur avoiding, 
falſi hing, or reverſing, moe OP * W ad od 9505 the _ 


onde of Wig lend. berig in 01 


41 


9 [7 780 
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be Lords found the act of rie ſufficiently: induced hy 
the Statute-book,. and examplification of the act produced in 
egurt, and repelled the objections to its authenticity. They: alſo 
repelled the ohjection of a miſnomer of Macdonald ſor Macdon- 


nell. With teſpect to the defence of a ſurrender, they ordained 


: the priſoner ee in a more en eee or the time, 
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place, and manner, of his ſubmitting bimſelf to juſtice; alſo, a 1754 
liſt of the witneſſes by whom he was to prove the ſame '3 and 


fougg * 10 een: of Myr i in 1150 matter Ke a Jury. 
Cotiform to this e the hi es in ps 

dence of facts relative to his ſurrender, 'as already ftated, aud 

a a long liſt of witneſſes by whom it was to be proved; and the 


rg. 


crown lawyers diſputed the relevancy of the condeſcendence, by 


repeating, at great length, the objections to the ſurrender which. 
they had already ſet forth.— The Court having conſidered the 
import of the condeſcendence, and heard the debates, found the 
priſoner” $ plea of ſurrender, as therein ſet forth, not relevant, 
nor ſufficiently qualified in terms of the act of attainder, repelled 


the defence fore, * it, nd rue, the „ any prov of 


re I Pie Ti 3 


Fix A i > - # 10 * 2 7 


a ede was that todd d by the priſoner 8 connke? 1 to the 
whole, witneſſes cited for the proſecutor, as the executions of 
| ſummons. againſt them. had been. returned to the clerk of court: 
only that morning. It was anſwered by the crown lawyers, 
chat the witneſfes ſummoned upon à more early citation had ab- 
ſconded; it therefore became neceſſary to call this additional lift, 
Erze Court repelled the objection; but adjourned the trial till 
Friday next, that the priſoner might have opportunity to ſee the 
1 and propoſe any ges to the pagan adduced. 


ke > J. Ko „ 1 * W. N * l 


e priloutt beg kind 3 5 bs on . ak of 


March, güve in a declaration to the Court equivalent to an ac-- 
knowledgment of his' identity. The proſecutor, however, thought 
proper to lead à proof by witnelles of his identity. This being 
done, the Court 1 the priſgger, find= 
nate c 1 :nifihermp ; . 287 O Ee e Baird ing, 
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1754 ing, That the faid Archibald Macdonald i is the. ſame perſon 
WWV'*© who ſtands attainted of High Treaſon by the act of parliamgnt 


| above mentioned, by the name and deſignation of Archibald 
4 Macdonald, ſon of Coll Macdonald of Batiſdale; and, therefore, 


+ and in reſpect thereof, adjudging the priſoner to be taken to 
the Graſs-market.of Edinburgh, on the 22d of May next, and 

hanged on a gibbet, to be cut down alive, his entrails torn out 
and burnt, his head cut off *, his body Are We 


a FWG W u g 


| A petiion of appeal to the Houſe-of Lonks aguiaft this fentence, was dra; 
hut; while the priſoner's friends were adjuſting ſome difficulty about the mode of 
_ preſenting it, the neceſſity of a petition was ſuperſeded by a reprieve, and after- 
werds.by a pardon. Since that, various petitions of appeal have been preſented, 
- Particularly in the caſes of Ogilvie 1965, Mungo Campbell 1770, Miller and Mur- 
: diſon 1973 3 and, laftly, in the caſe of Bywater, A. D. 1781. And a ſolemn judg- 
ment of the Houſe of Lords was pronounced, finding, that no appeal lies from the 
Gurt of Fufticiary to their Lord/hips.—The moſt mature conſideration of this impor- 
tant ſubject that I am capable to beſtow,—the laborious ſearch that I have made 
into our criminal records from A. D. 1536 to the preſent times, have completely 
rivetted my opinion, that this judgment requires again to be confidered, that law 
and expediency; boch require it.—While I ani, reludantly obliged. to deliver my 
fx bo ſentiments, it affords me conſiderable ſatisfaction, that I am laid under no neceſſity 
30 of canvaſſing the arguments delivered on this topic before their Lordiſhips, by the 
| truly venerable Peer who preſides in the Court of King's Bench.—I have not to 
combat that noble Lord's opinion, but the report ſent from this country to his 
Lordſkip, upon which, I apprehend, his opinion was founded. -I did intend to 
Publiſh an argument to ſhow, © That an Appeal lies from the Court of Fufticiary to 
the Houſe of Landi, but, as I am at this minute doubtful if I ſhall be able to accom- 
liſh my original purpoſe, of preſenting my argument in the form of an Appen- 
dix to. this work, I trouble the reader with this note, expreſſive of my zealous 
with, that if, upon a future occaſion, a priſoner ſhall be adviſed of a ſentence pro- 
- Wounced by the Court of Juſticiary, affecting his life or liberty, being contrary s 
law; 1 ſay, that the priſoner implore relief from the Houſe of Lords, by petition 


> _ of appeal, their Lordſhips once more to admit this queſtion to a ſolemn 
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. e and the interlocutors preceding, e con- 1554 0 > 
trary to law in three reſpects, as they refuſe to ſuſtain, the pri- . 5 
ſoner's defence of a ſurrender, and to allow a proof of tlie-fams; - _ 
as they only find that the priſoner was the identical perſon'point- STE | 
ed out in the ad of attainder, but do not alſo find: that he did e 
not ſurrender himſelf in terms of the act 7 __ as n e to | 


I POR IPs n oy 4 
— arecillegal, ar they refuſe coffin the er., 
Bn eine oma 5 


penal laws are, in general, prohibitory nuke deſigned: 
"for the order and ſeeurity of civil ſociety, diſcharging the people 
at large from certain actions, ſuch as theft, murder, and the 
like. la the caſe. of actual or meditated rebellion, a conditional 
act of attainder is provided for the fecurity of the ſtate, by or- 
daining, that ſuſpected individuals pointed out in the act, ſhall 
perform certain conditions therein preſcribed. In the fit of 
theſe, the la is general, and the crime conſiſts in perpetrating 
things prohibited, In the ſecand, tlie law is ſpecial, and the of- 
_ fence conſiſts in omitting things commanded. If one of the pu- 
blic is brought to trial for tranſgreſſing the former of theſe laws, 
it is the moſt valid of all defences, that he did not commit the 

deed probibited. If an individual pointed out in the latter of 

theſe laws is accuſech of not having done what was therein re- 
- quired, it is an equally valid defence; chat he did perform the 
aondition reſcribed.— Therefore, to doom a man to the ſcaffold 
0 2. . | on 


"Giſcuflony and to appoint'a complete W report to be laid before their Lord-- 
ſhips, of the caſes which have been brought from the Court of Juſticiary, beſore 
the Scottiſh Privy Council, his Hejefy, and the Eftater of Parliament of Scotland, aud. 
* the Britiſh Houſe of Lords, from A, D. 1641 to the preſent times. | 


Tour: «ot b 
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2754 on the former of theſe laws, ho had not! committed anz theft, 


murder, or the like, is not more to condemn wythout guilt, than | 


. ito conſign to puniſhment, on the latter of theſe laws, one, Who 
had abſolved himſelf from the imputation of guilt, by ſurren- 
dene h perſon, or 1 ſhe other conditions required. 
ta 3 del er ar 8% 10 11 ar Amid 9b grid 552 
Te ee is illegal, or + denken, and null; ag it only 
finds, that the priſoner was the identical perſon pointed out m the 


"af of attainder, ee ne e id not ſurrender 


{ 


. nr Nu e 
The perſons whoſe names were eee in the act of attain- 
288 could incur the declared pręſumpl ion of. guilt, could become 
criminal, and amenable to puniſhment, only by not performing the 
conditions of the act. Therefore, the Court, in finding an un- 
doubted, ĩndeed motorious truth, that the priſoner was the per- 
kr. delerived'a in the act, ànd ſentencing him to death on that ac- 
-- withbut.alſo finding that he did not ſurrender in terms 

999 — did condemn him: to death without any ſtatutory 
_  guitt'upows the part of the priſoner, or any ſtatutory authority 
upon the part of the Court. This may be further elucidated by 
obſerving, that, by changing the words, Archibald Macdonald,” 
into Alexander Earl of Kelly, the like judgment might with 


truth have been prondunced, viz. that his Lordſhip Was the per- 
ſeon deſeribed in the act of attainder, aid the like ſentence of 
death been therefore paſſed upon ' that Lord, although he did 
publicly ſurrender himſelf to government, and W was 
never e on account of * act. 


— 


Abe ſentence i dare, decay the Fe prince was denied the * 
e, WW + 
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* It has already been obſerved, that, penal laws are 9 the moſt 1754 
part general. and probibitory ; but that, in the caſe of conditional A. 
ia, they are;/pectal and mondatory. If, then, the 
mode of trial by jury is the eſtabliſhed law of, a, country, as that 
to which the life; of a citizen can moſt ſafely be truſted; the 
ame neaſon holds for adopting this mode, whether, the priſoner 
be accuſed gf committing what was prohibited by a general law, 
| or amitting what was reguired hy an act of attainder, Further, 
«had; the priſoner, been brought to trial in England, he would, be- 
4 yond diſpute, have been entitled to have had his defences tried 
by jury: But, by ſtatutes of Queen Ann, and of King George 
II. „the treaſon laws of England are extended to this coun- 
try, and the fame mode of trial (as near as may be) is preſcri- 
bed; conſequently, the priſoner was equally entitled to trial by 
jury, when brought before the Court of aero} as FR 2 had 
| EY NCR: Four af King's Beack, OR 


De 11 2 * 


oj! Dub it aby no „Genn trprifing; that the Court of Juſticiary 
+Thould have pronounced this judgment, refuſing the priſoner a 
trial by jury, When we reflect upon the diſpoſition which our 
Odufts of law have manifeſted to encroach upon; to antihilate 
this invaluable privilege, It appears, chat, by the old law of 
Iv Scotland, trial by jury took place in matters both civil and eri- 
minal. Our civil judges have long ſince exalted their own do- RN 
. minion, by ſhaking themſelves looſe” of the intervention of a AF 
Jury; and I confeſs,” in queſtions merely of property, I do not 'S 
Wich to ſee this mode of trial reſtored : For, ſo tedious are our 
forms of proceeding, that. i it would be impoſlible to decide mat · 
tets of property by a jury, without effecting ſo great an innova- 
tion in our ſyſtem of juriſprudence, as muſt be productive of 
|  Inconyeniencies and FRE which ROW not be removed but 
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#554 in a Baß Chf ur Ne. Nor do L tank there iis Ganger ia | 
"wo ruſting queſtions of right between man and man, to the ſole 
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deciſion of our judges; for, beſides that redreſs may be ſued for 


to the Supreme Court of the nation, it ein but rarely happen 
chat partfality towards à party or a cauſe, will, in civil matters, 
| Hiftuence any of their Lordſhips. But, in à criminal Court, when 


Judges are actuated by a laudable zeal for the checking of enor- 
nous crimes, for bringing an (obnoxious 'criminal to juſtice, it 
is leſs ſafe to-truſt the life of a priſoner in the hands of judges 


pee the crown, than in thoſe of a jury ehoſen promiſ- 


cuouſly from the priſoner's equals. Much leſs in accuſations of 


treaſon or others of direct offence, by a ſubject againſt the So- 
1 vereigm; for in ſuch, I 5pprehend, it muſt neceſſarily happen, : 


COP it Judges WY 4 ke bee your n ane roma. | 
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Ps late oe — Lied of Juſticiary ee a blem 
opinion , that, in criminal actions before inferior courts, in 


© caſes ſhow of tene _ by n is not requiſite. 
n 1 t! Zain: 15 7 ont ran 7 1 1 But, 
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Toung and Weemyſs, 19th March 1783, — When this cauſe was argued before 
; their Lordſhips, Iay Campbell, the preſent Lord Advocate, then Solicitor General, 
© appeared as counſel for the proſecutor. He maintained, that the leſſer treſſpaſſes, 


which-wers to be puniſhed by fine and impriſonment, might. be tried without jury, | 


but did not. plead; that the ſenerer puniſhments of pillory. and baniſhment. could be 
uflicted but after. trial by jury. But their Lordſhips, in giving their opinions, ſaid 


they were not bound to regard Mr Solicitor's admiffions. The Honourable Henry 


Erſkitie, who was counſel for Young and *Weemyſs, contended, that no corporal 
puniſhment whatever could take place but after trial by jury. As the nature of 
his work lays me under the necaſfty of preſuming to give my own opinion, I muſt 
+, obſerve, that it coincides. entirely with the plea maintained by the. Solicitar Gene- 
4 «, Tal, viz. That fuck offences as fall. o be puniſhed by fine and impriſonment may be 


tried without jury, Wen e anm, e may; 


nt 
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But, unleſs their Lordſhips ſhalt be diſpoſed to pay more reſpect to 1754 
this opinion than they ſametimes do to precedent, we may entertain 
a rational hope, that, in future practice, they will alter their judg- | 
ment. Before delivering their ſolemn opinions, their Lordſhips | a 
heardicounſel on this point, whether the various degrees of cor- = 
poral puniſhment, ſhort of death, could be inflicted, but after,! , 
trial by qury; and a report was, upon their order, made to them 
of the practice before; the inferior judicatories, as well as the ſu- 
preme tribunal of ſuſticiary. From the report made to them, it 
appears, that never were a; ſet: of judges, never a ſet of henches, 
more impartial, if an uniform diſcrepancy, and contradiction of 
praRice, can be ſtiled zmpartiality. The practice before the ma- 
giſtrates of royal boroughs, and that before the ſheriſſa, were dia- 
metrically repugnant to each other; and that of the Court of Ju- 
ſticiary fluctuated from the one fide eee ak: 


nenn 


By the report made of the pradtice before the magiſtrates of 
royal boroughs, in the trial of crimes not capital, it appeared, 
that, in the whole of theſe boroughs, except one, (the borough of . 
Ayr), the magiſtrates were in uſe to proceed without jury, The 
proceedings again, in the different counties, evinced, that, in all 
of them, except one, (the county of Edinburgh), the ſheriffs were 
net in uſe to inflit any corporal puniſhment without the verdia 
of a jury. impriſonment excepted. Upon theſe oppoſite modes 
of procedure, I muſt obſerve, that the magiſtrates of royal bo- 
roughs, in this country, cannot, in general, be ſuppoſed either 
to have ſtudied the ſcience of the law, or to have enjoyed the 
benefit of an academical education; and that, in many of the de- 
cayed boroughs, it cannot be preſumed that the magiſtrates are | 
men of liberal ideas, or independent ſentiment and fituation- in 
R Thus, 
Me 
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Uh oppoſite practice in ſheriffs and miliſtinites, -julges the pro- 


E020) (42324 f1 TOE 119/17 CUM IS. IO 
It bappesssg des ain Exhctiiadtion «his ahreeordocfy — 
that one Dow; and his accomplices, in the year 1939, had been - 


tried before the juſtiees of peace of Linikthgew, for breaking into 
the brew-houſe and cellarb of Mr Hope of Craigiehall, and ſteal- 


ing quantities of wine, brandy, and ale? That they confeſſed 


their guilt,” and were ſentenoed by the juſtices to be impriſoned, 
whipt, burnt 'on the back, and 'baniſhed' the county. Dow 


brought this ſentence under review of the Court of Juſticiary, 


alledging,” that ſo ſevere a puniſhment could not be inflicted by 
any judge, unleſs the priſonet had been found guilty by the ver- 
dict of a jury; and the Court ane the ſentence, except as 
to the ring. 5 e dn aff Ae 21ivon br 
1. A. D. 1747, Robert Drummond printer, Wu s profetuted 
bebe? the magiſtrates of Edinburgh, for a defamatory Rbel a- 
gainſt a perfon of the higheſt rank re He admitted that the bal 
lad Hbelled on was pritited Ii dis plitting- Houſe! but detlied a- 
ny knowledge that! the blünks it it were meaned to be filled up 
with thoſe names and characters wfiich the proſecutor applied to 


them. The magiſtrates 'ordai ined” the ballad to be burnt, the 


prifoner to ſtand An Hotir _ the PiN6ry, and te de Banifhed me 
5 and geptived of his freedt a8 '# burgtfs , for à twelve 
month. Mr e bre bought the kauſe befdte the Court ef 
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e plus a1 of, i ban z 001; 055 1 goim bs! ne 10 Than 
eee Ss = 2419 ehe intei- 
gent reader is r̃equrſted to think, whether; tho [meſt: arbitrary judge i[England,. 
ney the ee We eee O99 RT 9H, 
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1 by il of Außer ſun / He maintained, that the proſe- 1754. 
cutor had filled up the blanks from his own conjecture, and that 


he the priſoner was altogether ignorant how they ſhould be ſup» g 
plied : That, ſuppofing him to be guilty, the ſentence was un- 
meaſurably harſh ; and further, that, in a matter of ſuch conſe- 

quence, he was tated 10 a er Jury. "The Court EAA the 

bill without ene, 2 


10 K. D. 1757, i rag tried before the therit of 
Edinburgh for uſing of falſe keys, and ſtealing of victual. He 
was ordained to be kept in priſon till payment of the expences 
of his proſecution, wbich amounted to L. 1: 10: o, and to be 
baniſhed the county for life. He complained, to the Court of 
Juſticiary, that he had . tried without jury, e di- 
men, MINS 40 2417500 


Ae Flight was i before the bailies of Cupar i in 
June 1767, for inſulting the Provoſt, and was ſentenced to a+ 
month's impriſonment, and baniſhment from the town for three 
| years: CMDs ee er mmm, 
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. 3 be brought . 3 
 judicatories under, review of the Courts, of Seffion or Juſticiary. The one is by. 
lil of ſuſperjoon, which Der ther a. judgment of the haider can b 
een any ene en the party being ferved with a fum- 
mons to appear. before the inferior court, and the decree of that court being ex- 
trafted:; Both theſe writs paſs the fignet, and are figned by a writer to the ſignet: 

Andy vin cher being, profited to.ang, as. more of eee, pond 
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„% TREASON. 
2 An action was brought before 165 ment of Edinburgh, bs! 
john Simpſon copper-ſmith, againſt Leonardo Piſcatorie, teacher 

. of muſic, (A. D. 1771:) It charged the defender with firing a | 
gun or piſtol; loaded with ſmaH ſhot, at the proſecutor, and 
maiming him fo feverely as to render him unable, in future, to 
earn his bread: And it concluded for L. 500 of damages to the 
ptivate proſecutor; and alſo, that the defender ſhouſd be puniſh- 
ed by pillory, whipping, or otherwiſe, Piſcatorie claimed to be 
tried by jury; becauſe the libel concluded for a corporal puniſh- 
ment. The merit refuſed his claim; upon which the defender 
brought the cauſe befote the Lords of Juſticiary, who pronoun- 
ed the following judgment: Having conſidered the ſaid bill, 
And anfwers, with the criminal complaint before the ſheriff, 
7 Wan libel referred 1 in the bill ought to have been tried y 
© a jury, e.; ; and, therefore, ordained the ſheriff to diſmiſs the 
bel; but reſerve en the Purſuer to inſiſt in a new indict- 
thent according to l. ce 091519 tow git heal At 
£09 IIS gy” 28 (#1040; „ il. Ai per NUni ne 
be author who Ait beävehed oer e „ geld of crimi- 
an proſecufions , beſtows'a hearty and generous applauſe om this | 
To me is leſt the unpleaſing piece of duty to. acquaint 
| the public, that the next time this point was debated before their 
Lordſhips, they pronounced a Judgment conſiderably different; 
2a ſoon after, they gave a ſolemn opinion directly oppoſite. For 

5 Archibald Tait overſect (+. © bailiff}'co "the Earl ef Roſebbrrle, 

being convicted, i in July I: by if by the juſtices 6 peace of YR 

95  lichgow,..of embezzlüng oats, hay, and firaw, belonging to the 
Fuat, and under the defender's truft;. and. being ſentenced. to be 

Pilloried and baniſhed the county for ile, brought this judgment 


under review of the Lords of Ju The following points 
were argued before their Lordſkips, oil in e Re, 
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' andin printed informations; ind, Whether juſtices of the * 1754 
bad a juriſdiftion to try this erĩme ? 240, Whether they could WY R 
'Y proceed in ſueh trial without jury? And their Lordſhipa, upon 
adviſing the cauſe, e eee enen | my” 
Dee e at | „ 
64; | | 
mn me 8 of the . of Edinburgh rh 4 a 
| and Weemyſs, when the preceding report was laid before-their 
' Lordſhips, the indictment concluded, That they ought not only 
© to be puniſhed in their perſons, is whieohee, « baniſhment, pil- 
whry, 2 or otherwiſe, as to the magiſtrates ſhall ſeem 
meet, &c. but ought alſo to be fined in the ſum of L. 5; Ster- 
Ung each, payable to the complainer. Among other pleas which 
the defenders urged, why trial could not proceed againſt tbem, 
upon the libel raiſed before the magiſtrates, they maintained, that 
no ſentence of corporal puniſhment could: be pronounced, but 
after verdict of a jury. The indictment was, in various reſpects, 
ſo illegal and abſurd, that their Lordſhips would not ſuſtains it: 
Nut they omitted not to expreſs the ſpecialirraſons why: they or- 
dained the magiſtrates to: diſmiſs: the libel. Leſt an opinion” 
ſhould prevail, that trial by jury was neceſſary in proſecutions 
for a corporal- puniſhment, each of their Lordſhips, in rotation, 
except Lord Gardenſton, who was abſent, delivered an opinion, 
that the lefſer crimes could be tried, and the puniſhments of 
whipping; pillory, end 'baniſhment, , inflicted; withonr trial: by 
Jury. It is not eaſy} however; for the mind to renounce, at once; 
e e long! been reſpected, to conquer prcindices 
_ which have long been entertained.. Of this the Court ſeetys to ws 
afford a pregnant inſtance ; for, on the-ſame day, their Lordihips | 
gave judgment upon a bill of advocation from the ſheriff of Edin= 
| durgh, : at the inſtance of one Ballentine, Hiding that the Hbel or 
88 e che din of advocation, which. contains- 
18.45 * n charge 


- 
* 


* *, 
3 AL 
. —_— 70 wo * 5 
5 rr 
© Sw s" $7%.F4. . &* = 
* * 1 349 
« of 
0 + > * == 
* my 
* 


, 3 
* e 9 
4 N 1 4 ; 
| — 
+» 6 | Sie. 1 : z 
. * e * - 
_ 8 . . g 


1 


b n 
4 


Cn ed NY La io Eragon 
N © 
: R — " 
| « 
„ * . 
* ” * 


— —— een 
z , 
Fd 


—_— «„ 
' : . 
a ? 
* - 


3 


\ 2 5 - p * n 
8 * 


NY 


1754 
- wwe © whereby the perſons. therein named were in danger of being 


T R ER A 8 ON 
© charge of different adds of aſſaulting, wounding, and maigting, 


* murdered ; and alſo charging, that, in ꝓurſuance of theſe aſ- 
* faults, the defenders forcibly ſeized, and theftuouſly carried off 
© certain effects belonging to the perſons aſſaulted, and conclu- 


ding for puniſhment, by whipping, pillory, baniſhment, or ot ber- 
| *'vi/e, as to the Judge your 7” meet, ought to hooks been tried 
. by . ; . 19 8 


This e mene in 90 far as it is e to ike one 
een. preceding, is, in my humble opinion, à diſtinction 
without à difference, or rather a manifeſt abſurdity.— This will 
be rendered the more apparent by ſtating the ground of this 
Judgment, ma the nn of our criminal Leger en 


725 [ e 4 one, thin Judgment 5 
8 was, that trellpailee 


which are reckoned inter {eviora delifta, may be tried without 
jury; but that the crimes which are NN N INES * 


n 
| cu. of our 7 Criminal benz. 
1 A pillory and few.) hal are CAS 


the only corporal puniſhments in uſe with us, ſhort of death. 


Theſe, and pecuniary mulQts, are applied both to offenders who 
are guilty of the leviora, and e e er 
the: diſcretion. of the judge. 100 7g 6 HSR 

"To allot ſg nate: i ſcale of guilt 
* with the moſt ne 179m of TOs. is perhaps im- 
98185 | ba 


N REASON 


oaſſble,——tur to expect i n of joriſprudengyhich. 1754 
has been erected in the days of tyranny; from an image to'which Gs 


poetica tion would attribute a leaden head, and hands of iron, 
is abſurd/—The-tribunals of Fame, of Conſcience; and of a Fu- 
ture State, may indeed apply a more exact diſpenſation of juice; | 
but, if the [puniſhment preſcribed, by law be the fame,, i it is 
alike to the priſoner, as to perſonal. ſuffering, whether he be con- 
victed of a ſtatutory treſpaſs, or an atrocious crime. There- 
fore, in ſo far as perſonal ſafgty. i is concerngd, i chere is to be any 
difference in ihe mode of trying erimes, the more ſolemn, the 
more: guarded mode of trial; ought to be adopted, rather in rela- 
tian to the ſeverity of | punz/hment than to the atrocity of the crime. 
But, in theſe bills of advocation by Young and Weemyks from 
the magiſtrates, and by Ballentine from the ſheriff, the degrees 
of guilt (aged were different, the puniſhment concluded for 
was the ſame , the judgments of the Court of Juſticiary were 
oppolite ; the difindion, therefore, which is made by theſe two 
judgments amounts preciſely to this hat a man may, without 
Jury. be pilloried and baniſhed. far a peccadillo, but cannot, without 
Jury, „mene. „ 


The . in which the court armed or c el che 4 
tences of the inferior judicatorjes, inflicting corporal puniſhment 
without trial by jury, have been juſt recapitulated :, Ang, beſides 
the caſe. of Macdonald of Barriſdale, the court took upon thew, 
in another capital offence, to decide without jury. It was in the 
trial of John Caldwall for robbery . The plea of ſadneſs Was 


Nag 1 Eres but, We e this plea, along 
> 140124] 20; 40th 


11 


s 1 "YE % 23 5 155 
eee ee eee 
puniſhments, a concluſion for a fine of L. 50 Sterling cach, which was not in the 
883 — 2 N 1737. a 
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1 Vith WA tadtament, ene desen ber jun; delt Lordſhips 

1 UV were pleaſed to tear aſunder the inſeparable concotnitants, charge 
50 . and exculpation;—The charge, viz. the accuſation of robbery, 

Au tue proof thereof, they remitted to the knowledge of an 

_ , affize; but the exculpatioh they themſelves took previous trial 

8 of, examined witneffes upon che point, pronounted the madneſs 

| PR and then remitted the accuſation of | pl to a Jurys" | 
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5 After ſuch violent 403 repeated Vlows ut the right of trial by | 
9 jury, I cannot help expteſſiug my apprehenſion, that the Court 
4 od bas already ſapped the foundation and that, unleſs prevented by 
. the arouſed ſuſpicion, by the jealous eye of their country, it only 
remains for judges who may be poſſeſſed of more n or 


7 


ko nc cer eee ee ind | 911 


| 

Li FT, E 774 WAS fm of (685 143 60 373.6 3. n {34 
| 
| 'T cannot, without'fome bauer remarks, Almi his momen- 
N tous ſubjeck! in a county where the ſhades of ſuperſtition retreat 


before the light of ſcience; where the liberties of mankind have 
We: 5 ; been eſtabliſhed at a vaſt expence of blood and treaſure ; liber- 
1 ties which, perhaps, totter on the az is, and which, Mike the twi- 
1 light, may accompany in its fall the ſetting glory of Britain. 


N tried by the whole Lords of Juſticiary without Jury. ls it not 
75 then contrary to all reafon, that each magiſtrate of royal bo- 
koughs, many of which de not contain a"fingle inhabitant pof- 

ſeſſed of wealth, of ſeience, or of independence, ſhall enjoy a 

power which the law has denied to the bollective body of the 
ſupreme judges of the nation'?—Skall'it be faid, that; becauſe it 

is only the lower claſs of mankind which are commonly tried 

for petty crimes, that their libertigs are not worth protecting? 

Or, will it be alledged, that ſcourging i pillory, and baniſhment, 

are not terrible r Benden the mean ideas of thoſe 


e 


— . the eſtabliſhed law of this country, that no priſoner can be 
of 
| 


_> 
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ſelfeelebied men, Ss the decayed boroughs, fill the offices of 1754 
magiſtracy, may often lead them to paſs over heinous crimes, WY, 


and to puniſh the leſſer offences with unmeaſurable rigour. In 


the month of September 1784, + 0ne-of the bailies of Edinburgh 
ſentenced, a woman, whom he had convicted of ſelling butter 


ſhort of weight, to ſtand on the pillory, wich a label on her fore- 


head denoting her oſſence, on a, market day, at nine in the mor- 
ning, an hour when the ſtreets ſwarm with labourers and ap- 
prentices, diſmiſſed from their work to breakfaſt. No formality 


of a jury had been uſed; the hailie had not ſo mich as conſulted _ 


the city's aſſeſſors, whoſe opinion it. was his duty to have taken even 


in every civil caſe, of the ſmalleſt difficulty or importance,——What- 


Was the conſequence? The rabble, in their rage at being cheated 
of an ounce! of butter, attacked the unhappy, woman with ſuch 
fury, that, had ſhe not been immediately taken from the pillory, 
they would, haye murdered her, —Yzt the mob, ſo enraged at a 
culprit for cheating in a few, ounces. of butter, in the month of 

June preceding, . burnt” Aa. diſtillery, worth L. 7000, and would 
have done infinitely more miſchief, had they not been prevented 
by the repeated interpoſition, of a military force: Net the magi- 

Fratet, equally rigorous and informal i in puniſhing the fraud of 

a filly. woman,, and daſtardly 1 in permitting the (Ee of a vile 


do beat 5 drum through the principal ſtreets of the city, nay, . 


fore the very door of the eit e for the N e 
of tumult and <onflagratio. 

Theſe opinions, this oration of the Scottiſh Wy become the 
more alarming, when we behold the legiſlative body of the na- 
tion introducing a mode of trying offenders diſtin from that of 


Jury. In the ſouthern part . the united kingdoms, civil liberty 


hy W chan in Scot- 


land, 


= 
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1754 land. An Anbot wis Nes Bin pliBed the complex and cumber- 
come maſs of Englith Juriſprudence ; whoſe writing have ac 
quired the applauſe of his countrymen, not only as delivering a 

clear and comprehenſive ſyſtem of law, but as breathing a gene- 

rous ſpirit of liberty, expreſſes himſelf with a noble ardour in 
favour of trial by jury'®. He fays, * It is the moſt tranſcendent 
privitege which any fobje& can enjoy, or wiſh for, that he' 

© cannot be affected either i in his property, his liberty, or his per- 

© fon, but by the unanimous conſent of twelve of his neighbours 

* and equals ; a conſtitution that I may venture to arm has, 

13 under Providence, ſecured the juſt liberties of this nation for a 
5 long ſucceffon of ages; and, therefore, a celebrated French 
= © writer, who concludes, that, becauſe Rome, Sparta, and Car- 
*thage have loſt their liberties, therefore thoſe of England, in 

< time, muſt periſh, ſhould have recollected, that Name, Sparta, 

© and Carthage, at the time when their liberties were lf, were 

. © Brangers to the trial by jury." And again, The liberties of 
rl England -f cannor but fubfft fo long as this palladium remains h- 
* cred and mviolate, not only from all open attacks (which none 
i hardy ar to male,) but alfo from all fecret muchmb-· 
tin wobich may Jap and unitermine it, by introducing new und 

© arbitrary methods. of trial, Nc. Kr. ſubmit whether it may 
1 e excite a juſt alarm to ſee a flatute, ensding: new and 
__ | © arbitrary methods of trying the delinquents of the Eaſt g. 1 
* abt whether this may fot be one! of thoſe fete mackinas 
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fe 11 97 Mr * Stewart Commi ifary of Dunkeld, fon to Mr © 

| 1:1: fames Stewart of Ladywell, for Leafing- Making againſt 
28 70 e eee ee ond MT . as 
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755 
Lee abe was-d. hn Genen ty- "RIB 
4 'ranny;: It meaned origiadlly; the making, or [uttering —— 
750 lies, tending to breed diſeord between the King and his 
people. 80 early as the reign of James I. of Scotland, it in- 
ferred g capital puniſhment, and che offence” was the ſame, whe- 
ther che wete uttered of the King to his people, or 
E of the gpdpie 10 their King In ſucceeding! reigns- riew meſhes 
were add »to tis fnure for-life and liberty. Every one who 
m/confiracd tha King's proceedings, or who failed to inform 
upon thoſe guilty of lang- making, were caught within the 
not. it was not till after the death of King William, that 
penalty of ttanſtreſſiug theſe Jaws was reſtacted to an * 
ary puniſhment, Vr 


I» 


* 


* 


In the year 1641, the Earl of Argyle, with-c concurrence of his. 
Majeſty" $ advocate; brought à criminal indictment againſt the 
n fog: leaſing- making, committed by the inventing and 
Q uttering: 


Wy 
. N g * * 


* Statute law abridged, in voce Leafing-onaking, 


n 


1641 ating of calumnious reports, charging that noble Lord with 
0 landerous JUS ao Uifloyal 1 78925 : 1518 


0 F LEASING- MAKING. 


The origin 0 « this trial is W deſcxibed by 1e temporary 
writer of good authotity. One N a miniſter ®, was chal- . 
lenged before the committee of parliament, which her on the 
26th of May 1641, for uttering ſpeeches defamatory of the 
Earl of Argyle. On being challenged, he nimed as hib informer 
another miniſter of the name of Murray. 'Murray'decred that 
he had the report from the Earl of Montrdoſe. Montroſe ac- 
en it ; declared the report to be, that the Earl of 

Argyle had got ſome young lawyers, and others in his name, 
to preſent bonds to ſundry claſſes of men, obliging themſelves 


cd follow'the Earl of Argyle as their leader, without any re- 


© ſervation of the King or of the ſtate 3" and that the Earl of 
© gyle had ſaid, that the parliament, at their laſt meeting, Had a 


20 conſulted lawyers and:divines about depoſing the King; that 


©: they had intended to have done it at the laft ſeſſion of parlia- 
© ment, and would do it on the next.” The indictment added, 
that the priſoner had ſent an account of the whole to Lord Tra- 


| quair, to be laid- before the King. Montroſe declared, that 


Lord Argyle made thoſe ſpeeches in his own tent at the Ford of 


Lyon, in preſence of the Earl of Athole, and eight gentlemen, 


whom he had made priſoners: That one of theſe gentlemen was 


the priſoner, TR and he more diggs ne” him as his 


F 2. - . a * 
7 , [ j T 89 x j 1 
| . 1 
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Leet on 5 declaration, Montroſe FOO that the 
priſoner might be tampered with to retract what he had ſaid, to 


INE; and leave Montroſe in the lurch, ſent ſome 


; — Memoirs, p. 79 ene via eve! 
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mittee of eſtates; and ſubſeribed a declaration, aſſerting all that 


* 
123 


gentlemen for bim. They brouglit bim te Edinburgh on the 1641 
3th of May, and next morning he appeared before the com- 


Montroſe had affirmed in his name. Argyle, with many baths, 


and much paſſion, denied the whole; e 411 was com- 
18 to Oey in mY of nes; ro ot ob tlie: 

4 vy 39 1 * 951 1 _—_ V 
4 W 2 a D one of the 
Eords of Seſſion, were deputed by the committee to examine the 
priſoner ; and, whatever may have paſſed at this examination, 
the priſoner next day wrote a letter to Argyle, exculpating him 
from the flanderbus ſpeeches: alledged to have been made at the 
Ford of Lyon, acknowledging the whole to have been a. mali- 
gious fabrication of his, the priſoner's, and declaring further, that, 
by advice of Montroſe, Lord Napier, and others, he had tranſ- 
mitted an account of it to che King. And to this he adhered, 
in a declaration before the committee of eſtates. On the 11th. 
of June, Montroſe, Napier, &c. were impriſoned in Edinburgh 


_ caſtle; and, on the 21ſt of July, the ed at WN 


eee en ee 
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ee counſet produced $i Court « an e parkament re re- 
quiring the juſtices to proceed in the trial, notwithſtanding it 
e e fag? the Court to {it during. the meeting of 
© parliament. They produced alſo a commiſſion from parliament, 
appointing Lord Elphingſtone, the Laird of Aithernie, John 
Semple, and Sir James nnn. of een, aſſeſſors to the 
Wan, | f | 


—_ 


The indiftment- charged the priſoner with the ſſanderous 
ſpeeches nn Argyle, mentioned above. It alſo ſet forth. 
„ 5 that: 

hes. July 21. 7641 ; 


a OP LEASING+-MAK ING; 


164 that for theſe offences he had been already calledibifore: n com- 
mittee of parlia ment, gad had not only acknowledged his having 
_ expreſſed theſe calumnies both by word and writing, but alſo 
that they were falſe and; groundleſs inventibns contrived by him- 
ſelf: That the committee had thereupon pronounced à decree; 
declaring, theſe ſpeeches to be falſe and ſcandalous : That the 
priſoner u author of them: That he had thereby committed 
the crime of leaſing- making; ; and, therefore, the committee of 
pulliamenteemined: n ao thei eh Kun te N were 
meer — 2 FR) 5 . ai 1 379111 das © 2562: 
Fo 101% TB80 12 n 1380! an 2 
| - The firſt ohe which * ines dann wing; +: tha SAY 
of leaſing · making oonſiſted in defaming the King; not in ſlan- 
dering the ſubject; but this, like his other defences, was 
falſe, or frĩvolous, for the tyrannical ſtatutes extend it to ſhoth/ 
cafes. He pleaded, addy, That it behoved the King's advocate 
to have à ſpecial warrant from his Majeſty, before he could grant 
his concurrence to a proſecution raiſed by an ĩdividual on ac 
count of his private injuries — a poſition altogether trepugnant ta 
law and practice. And, ahi he alledged; That it was not the: 
committee, but the parliament, that had power to pronounce a 
decree, an argument akogether frĩvolous, ſeeing that the Juſtice 
Court were competent to pronounce a; judgment in the caſe, 
although no guilt? had been found either by committee, or by 
parliament; The priſoner was much more decifive in the ſteps: © 
he took againſt himſelf. He repeated before the jury his for- 
mer confeſſion; and he bumbly implored the Earl of Argyle's 
e an offered to make Four e Ice gr ; 


The jay found 40 libel provdedþ and the Court Kentenced 
him to be beheaded at the croſs of Edinburgh on the 283th of 
chat month, and the ſentence was executed * 


1 
. 


OF LEASINGE MAKING. 
As the priſoner's arguments during the trial were frivolous, fo 
his behaviour between the ſentence and its execution betrayed 
1 irreſolution. It was alledged that he had been induced to 


take the. guilt upon bimſelf, upon promiſe of indemnity ®* in 


order co ſercen Argyle from the odious imputation in the ſpeech 
which Montroſe had repeated before the committee of eſtates; 


That Sir Thomas Hope adviſed Argyle, that, if the priſoner was 


* 
125 


1641 
Wy 


{treene fran, puhithmenty the world would believe he hail heen © 
bribed to netract this declaration before” the parkament: ; and, 


therefore ce priſuneris life n . ſarrifſce requilite to Argyle's | 


vindication hd thintithe prifoner under went the moſt violem 
_ zanflict of paſſiohs; upon finding, that, by tis own falſe teſti- 
mony, he had been outwitted of his life. Be this as it may, it 
certainly ſhocks ui to find a perſon who tooł ſuch aw acti ve part 


in the civil ward gf Charles I. which terminated in the murdet 


of the King, ai rthraw of the ſtate, proſecuting unto death 
a mat for reporting traiterous ſpeeches af him; and it ought ad 
leſs to warn us againſt the eſtabliſhing or enuntenancing iniqui- 
tous precedent, ſince we little know. how ſoon it may be con- 
verted into an engine for our own deſtruction. Bor the ſon of 


this very f proſecutor fell by an iniquitous ſentence on | this very 


charge of leaſing-making. 
, C 2 
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THE — was fetved with veil e 80 the | 
1 : inſtance of his Majeſty's Advocate, ſetting forth, that, by 

the ſtatutory law and the practice of this realm, /eaſing+makimng, 

| u e en diſcord between the King and his people, and 
| the uttering. landerous ſpeeches to the: diſturbance; of govern- 
. ment, are crimes of a capital nature, yet the priſoner had been 
guilty of them , by railing againſt, the Duke of Albany and 
York, the King's brother; by charging him of ri in a plet 

to take the King's life; with combining with the French King 
to invade England; and with coming to Scotland on purpoſe to 

make a party to introduce Popery. Frivolous ohjections to the 
. eee eee e e er l rde ge 
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* Records of Juſticiary, July 15. 1680. FN + A very unjuſt account of this 
trial is given by Lord Fountainhall, in his Deciſions, vol. 1. p. 408. The priſones- 
indiſputably fell within the tyrannical ſtatutes againſt leafing-making, and there 

| © ſeems. no doubt of. his having been guilty of the fact. Fountainhall is deemed” 
on ada a writer of authority. He was upon the fide. of law and. liberty ; but any one 
=... who is converſant in the affairs. of that period, and who compares the reſult of his 
148 knowledge with the caſes in Fountainhall, , muſt. be ſenſible of the extreme partia- 
Ut of that writer; a propenſity which, in times ſuch as thoſe, it was very difficult 

to refit, —His partiality is the leſs ſurpriſing, as he appears not to have been un-- 

tinged with fanaticiſm; and thoſe who have occaſion to compare his Journals with 

OE eee e * 
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or LEASING+MAKING. e 


William, Eccles, witer in Edinburgh, depoſed, chat, being in 1666 
Dyſart on the day libelled, in company with the priſonet, and . 


ſome others, the priſoner inquired at the deponent, and the reſt 
of the coinpany, vrhat ſtile of reception the Duke of York had 
met in Scotland? To this the deponent anſwered, he had been 
received according to his great quality and merit, and that he 
at g fine Prince; and the priſoner replied, there was not one 

of ten thouſand in England cho would ſay ſo. He added, that 

. the Duke of York was in a plot to take the King's life, and had 
combined wirh the French King to invade England; but the de- 
ponedit cannot! ſay whether the priſoner expreſſed theſe words as 
his. own opinion, or that of the people of England. The priſon- 

er at the ſame time ſaid, no man had a greater regard than him 
for the Duke; that, under his Royal Highneſs's conduct, he had 
loſt part of his hlood in his Majeſty's cauſe; and that be would 
be ready to hazard his life in the Duke's ſervice. 


The priſoner objected to William Tarbett, a waiter, being re- 
ceived as a witneſs; but his object ions were repelled. Farbett 
depoſed, that he was accidentally in Burntiſland, in the houſe of 
Captain Seaton, where he fell in company with the priſoner, and 


two Engliſhmen, a ſhipmaſter and his mate, and frequently over- 


heard diſcourſes between them relating to guvernment ; and 

heard the priſoner ſay, that the Duke had come into Scotland to 

| make a party for introducing popery, but our good old Tg 
* hearts would not ſuffer that,” 


| | Michael Seaton, againſt whom alſo the priſoner urged objec- 
tions which were over-ruled, depoſed, that, in his own houſe in 


Burntiſland, upon a Sunday in April laſt, he was ſent for into 


the room where the priſoner, two Engliſh ſeamen, and William 
Tarbett, were drinking. He heard Niven and the other Engliſh- 
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3680 men ſpealting extravagant commonwealth language,” and particu- 
WV larly. concerning the Duke of Tork. Hie could not be 2 
that the words were thoſe charged in the indictment, viz. that he 


had come P my 
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On he 4th of A's [the Court: Lintented the adele bs 
hanged at the Croſs of Edinburgh on the igth; but, an the 6th 
of that month, the Court, in conſequence of an act of Privy 
Council, proceeding upon a letter from the King, fuſpended: the 
execution till his Majeſty's further pleaſure ſhould be N 90 ; 
and ut does not Wen that ** bande warmen execute. 
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H E priſoner, 1 was „ fon * heir to John D Dickſon of 1 591 
Bellcheſter, on the Zoth of April 1591, was tried for 
| the morder of his father, committed in the month of July 1588. > 
The criminal record. * contains neither the particulars of the 
murder, nor the evidence: againſt the priſoner, but only that he 
was convicted by a jury, and ſentenced to be broke upon 
the. wheel at the croſs of Edinburgh. At this period, and long 
after, the ſentences of rhe Court of f Juſticiary frequently expreſs 
no time for their beipg carried into execution; it being cuſto- 


mary; to take . canvie, "Spry from. the Court jacks ſcaf- 
bold. 2 22 d l Ans DIR 
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Bede of Jaſtciary, 1 | Phip Stansfield was, tried for the” 
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* Thomas Sia for the Mabder 'of $i Fohn eme 
1 1 Ik, Fry of, the Weft Marches. fi la 
ee eee go 26, Sil Aae! iq * 20 
nr uncettain and guckusting limits of” two. bent | 
nations, which were always jealous of each ochet, and of. 
ten boſtile, afforded ample field for the depredations of robbers. 


We find, accordingly, the'Scortifh" borders "infelted' by claus of 
banditti, who tranfthitteft their predatory purſyits from father to 


ſon, like a common profeſſion. {The minute ad trapbleſorne re- 


5 gulations eſtabliſhed by the warden of the Engliſh marches, ap- 


pointing gu telief of ſentinels, at every paſs; by night ad day, 


within large Uiftrid, cvince,; than the couiflids o Enghtnd were 
no leſs en with ag and robbers. 5 pts: wo 


»- 


Their e; were carried on upon ſo extenſive A \ eale, 


| AMdpxerciled by ſuch numerous bands, as enabled their leaders 


to live in power and affluence; and ſometimes required the whole 
executive force of the ſtate to-cruſh thoſe robbers. From a ſta- 


autpry Rrohibirion F againſt perſons bringing Scottiſh or E e 
 thieues in theix, company 4. his Ma Ne x Conrt, or to tue cit y of 


- Edinburgh, it appears, that as little diſcredic had attended heir 
profeſſion, as if they had been plunderers of the Eaſt. In the 
n their robberies had ariſen to dn daring" a 
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. beichr chat the King, hh 4 military Riegrof Ae Badu inem, . | 1 f 

pitched his camp on the banks of the river Eſx, in order to check vo | 

"theſe depredations®*.”'” Even this mighty force was not thought } 

# | - ſufficient, without the aid of ſtratagem, nay of fraud, to.the'ap= _- 
prehending of thoſe robbers, whoſe extitpation could alone re- 
tore peace to the borders. Johnnie Armfrang, the captain of 
wis lawleſs band; kept his refidetice at Gilnockie f, on the wer 2 
Ek, between Lihgholm and Carlifte,” where he lived the terror .*z 
of the neighbourhood: And the Engliſh borders, for many 
miles, paid” hm trie. Being ſeduced by the ſpies of the 
Court, on the pledge of public faith, he appeared befote the —_ 
- King, attended by fifty horſemen, ho had laid aſide their ho- _ 
-Aile-armour' for che ſpleudid array of a tournament, They were _— 
' thrown into priſon; forty-ſeven of them finiſhed a life of rapine 
aud bloodſhed up growing trees; and dne of them atoned for 6 
r in the flames. Thus, by r pablic faith. » 


enn ee ee 
ani Rte: Algerie of Quacts Mary, 55 of har 5 Il amid 
| the convulfions'of the reformation, the weeds which had taken 
weh deep root in the borders, and which James V. had endea- 
voured to eradicate, muſt neceffarily have ſprung” up afreſh, 
When Queen Mary held. a Juſtice- eyre at jedburgh, the ra- 
vages of a troop of banditti in Liddiſdale made it requiſite for _ 
IT Her to deſpateh the Earl of Bothwell, with a military foree, to _ 
_ Hppreſs' theſe diſorders,” The robbers. gore! the Earl battle, «i 
5 tk r wounded 
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z 3 p. 432. Ballad of Johnnie Armſtrang, Scottiſh Songs, Edin. 1776. 1 "<a 1 

„ V. 1 p. 13. - + The guins of Gilnockie are till to be ſee about three. miles. Pry | 
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BY by de him dangeroully, a0 repulſed his followers ; "Aa the 
attention which the Queen ſhowed. him upon this occaſion; excited 
. he is: of os e b * . the er ba * | 
30S, Gn WH: 1149 g | 
95 Thomas er - 1 eb before the Carrot 
Juſticiary, at Edinburgh, on the 14th of November 1601, for the 
murder of Sir John Carmichael of that 1k *, warden of the weſt 
marehes. In the indictment which was raiſed againſt him 
by. Thomas Carmichael of Eddrem, the-proſecutor, brother to 
the deceaſed, it was ſet forth, that the priſoner, his father, and 
| many dorder-thieves and traitors, had aſſembled, of a Sunday, 
2 in the month of June 1600, for the purpoſe of playing at foot- ball. 
That, being informed Sir John Carmichaęl war to hold a Court 
next day at Lochmaben, they deviſed his murder. According- 
ly, the priſoper, and twenty accomplices all completely armed, 
 way-laid the deceaſed next morning, and murdered him as he 
was going to the un, by * him "__ the . 
4 tnx 1. 10 MER 
The 2 being convicted, by a jury, was Chad to it 
CG. to the ,croſs of Edinburgh, his right, hand. to be ſtruck 
| from his arm, then to be hanged on a gibbet till he be dead, and 
| ©. _ his bady to be taken to the gallows on the Borough muir, and 
. hung in iron · chains. This is the firſt inſtance L know: of in 
-Scoxland, of the body of a malefactor being hung in chains, 


Bags Adis Scot f, one of the priſoner's e was at the fame 
f time eee to be hanged. 75 . . 
** : | — = 4 
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: * — 8 N * f 10 A Th a A2 . 4 55 et! > Fo bes 
; „Res, of Juli? ya Vor. abr. 7 Sls © hanged along wit ie 
ile 34 Armſtrang, one of his «eng, Adam bee Shue com- 
the Borders. 
| , called, King'of | 
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Alte en Py Glenfra, Laird 7 0 |; * 

2 Slaug btering the Laird: ene, ee 

* bin lands e, i, unn Ry | 

73 nazi 40.8 75 21 ad, en 1-4 5 N 9.5 | 
7 HIS trial, and the ond proceedings, relating ke 1604 
clan Gregor, afford the maß characteriſtie evidence of the "Yo 

bafber Che Nane of ce Highlaride in theſe ties of che lawleſss 

manners of the people, and defpitable imbeatlieyc of the EXECh= 
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The crimes ith which abe prifoner was alight; reſemble | 
more the ney nd deſolatibn of war, thin the guilt of à fe- 
lon. He w uſed of having conſpired the deſtruction of che 
name f dun, its friends and alder and the plunder of the 
lands of Lud: Of having, on the 5th of February preceding, in- 
vaded' the lands of Sir Alexander Colquhoun of Lufs, with: 
body of 40 men, compoſed partly of his on clan, and of the 4 
elan Cameron,  anQ* of lawleſs thieves and roBbrs, equipped 1 
in arms, and drawn up on the field of Lennox, in battle array: 
Of having fought with Sir Alexander, who, being authoriſed by 
a wWafrant from the Privy Council, had convocated his fliege 
and followers to reſiſt this lawleſs hoſt ; Of haying Filled about 
| 140 of Sir Alexander's men , maſt of them in, cold blood aſter 
| 1 TO Pn "Of. having es off "oy horſes, | 
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A jury of landed dene e Ach reſhuttable family Kat up- 
vn the prifoner, | They were, Sir Thomas Stewart of Gairntullie, 

Dona Campbell of Glenurchie, Alexander Menzies of Weyme, 

8 . Robert Robertſon of Strowan, John Napier. far of Merchiſtone, 
bea Falluſdaill burgeſe of, Dumbarton, John Hering of | Leth- 
die, William Stewart captaig of Dumbarton, Harze Drummend 

of Nair, Charles Blair of that Itk elder; Chancellog of the jury, 

Jobo Blair younger of that lk, John Graham of Knockdo- 

naine, Moyſes Wallace burgeſs of Edinburgh, Sir Robert Crich- 

ton of Cluny t, Robert Robertſon of Faſkallie. One of theſe per- 

tons, indeed, Thomas Falleſdaill, burgeſs of Dumbarton; ought to 

 -kave been kept far aloof from this jury. . eee 

IP _ confident and adviſer of the Laird of Luſs 3 and. it was in conſe- 
We f | yuence of his ſuggeſtion that the Laird made eee 
1 bis Majeſty, at Stirling, with the bloody ſhirts, e e 
de. of his Followers. The jury unavimoully convicted the pri- 
ſoner, who, in conſequence. of the verdiQ, was condemned to 
de N WIA MAG gi at the e man to 
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*  barous deprefations of the Macgregors. It appears, that, when the King was at 
Wa. Stirling, on the 21ſt of December 1602, the Laird of Lag prefebted Mf be- 
5 5 | fore ha Majeſty, avid implored his affitance./ The Laird was attended by x.num- 
ber of en, correſponding to that of his followers: who bad been killed or 

_ wounded, each diſplaying 25 a banner, one of the bloody ſhirts which his men had 

on, when killed or wounded by the Macgregors. This was about fix weeks before 

the engagement on the Had of Lennox. Letter by Thomas Falluſdaill burgeſs of 

Deere, dated: i gth December 1602, and: addrefied — able 


” ___ __ - Memander Colquhoun i the archives of that . f The 
© | Admirable Crichton was of this family, mw, he wagons A. D: 156, th rn 
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gor's followers, who ſtood trial along with him, were convicted 
and condemned to the ſame|punifhinent, eleven on the 17th of 
February, and fix om the iſt of March; and many pages of 
the criminal record ate engroſfed with the trials of the Macgre- 


gors. It became the object of national attention to break this 


lawleſs confederacy, of which the object was pointed revenge and 


indiſcriminate plunder, ſupported by utiform/ contempt of the 
laws, and reſiſtance to the magiſtrates. A ſtatute was paſſed in 


the year 1633 f, ordaining, that the whole of the Clan Macgre- 


gor which ſhould be within the realm on the 15th of March 


thereafter, ſhould appear before the Privy, Council, and give 
ſurety for their good behaviour : That each of the clan on ar- 


riving at the ſixteenthj year of hid age, ſhould appear before the 


Privy Council on the 24th of July, and find ſurety as above re- 
quired:— That the ſirname of Macgregor ſhould be aboliſhed, 
and the individuals adopt ſome, other: That no miniſter ſhould 
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„Tie act was, reſcinded at the een But it © Lethe pro- 


bable that % e had aggravated. the, outrages of a dit 
orderly life by the unpardonable crime of Jacobitiſm.—The at 


reſciſory, was. annulled, and that againſt the Macgregors revived, 


in the firſt; par ſiament of William and. Mary. —Withia theſe few : 
Jean, however, the ſtate of manners and of government render- 
© ed it proper that this aCt of proſcription ſhould be aboliſhed for- 


ever. The n about the ſame period, were gratified 
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de luck up in the chief ton us, and his whole eftate, heritable 1604 
ind moveable , to be forfeited, | Four of the Laird of Macgre- wo 


baptize.a child, or clerk or notary | ſubſcribe a. bond, or other ſe- - 
| Sacre the name of Macgregors under pain, of deprivation, 
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1604 in beitsdh theft rider Ki entering with zeal abe ſervide of 
dv the ſtats when others conſpired its ruin. Finally the forfeited 
ek.tlates were reſtored to the heirs of the perſons who were attaint- 
ed for beiig concerned in the rebellion 174 5/2 meaſure which 
would have been ſtill more generally grateful, could goverament 
have beſtowed a like degree of favour on the repreſentatives of 
thoſe noble families, the deſcendants of thoſe illuſtrious anceſtors, 
ho undoubtedly were much mate innocent, much nee 
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| P neceſſarily Wand em che ase * OREN 
1 in the forimet trial, and enforced with ſevere petifiies, that 
les ſich: of the cha Gregor 48 G0 not Yield obedience, hbtatie out- 
mes; became a deſperate bandit, who bal uo other Hvelbed 
7 EN _ than the booty acquired by the moſt criminal outrages. The 
| | profligate and tapacious habits increafed by this act ſurvived the 
7 Natute ittelf, and gave occaſion to the trial of che nN 
ETD >, 904 L— u Balg io em vide TQUT&H! 07 2 
"3 ] it RENT Roy "Macgregor, by his activity, Wange „ 
3 alte himſelf the moſt, celebrated of à formidable band 
* robb „5 that long infeſted the 22150 55 T. hy Sono of - 
. -b3nt 1613 NN 110 8 4; wks 215530! 105 11 1 _ 
"Hp ae ch hen ar of thi Highlands, 
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chow forty perſons, whaca: file As life had nouriſhed a Wesgh 1667 
and activity of body, and a cruelty of diſpoſition, diſplayed ia 
wanton outrages againſt the feeling of others, yet accompanied 
with a fortitude that bore, without ſhrinking, the pinching 'of 
cold and hunger, and the torture of the  executioner.. Lachlan 
Macintoſh, the Captain of this band, about a year preceding, 
| had finiſhed. his courſe i in the hands, of juſtice. . The priſoner, . 
who ſucceeded to, the command, was à man of robuſt make, 
| but diminutive ſtature, The red hair which grew thick over all 
his body, indicated his ſtrength, while it added to his vglineſs, 
and got him the name of Roy. His ſtern features beſpoke. fero- 
city ; ; his keen red eyes, and noſe; like the eagle's beak, heigh- : 
tened the terrors of his countenance. And both at his exami- 
nation, and execution, he bore an uncommon ſeverity of torture, 
with a W and fortitude which Fxented eee, 


* 


ww cx A” # 


of The 1 5 of Muireſk, for. which Mackintoſh the n 
had been apprehended. and executed, and the priſoner declared 
an outlaw ; and a commiſſion of fire and word iſſued out againſt | 
him. In ee of theſe proceedings, the priſoner and his 
affociates plundered the lands of Bellchirries, the property of 
Lyon of Muireſk, Lyon defended his houſe of Bellchirries, a- 
gainſt the aſſaults of theſe robbers, till the zath of Aprit 1666, 
when they ſurrounded the houſe, brought ſtraw and corn from 
the barnyard, : piled them around the manſion,: and fer the whole 

in flames. Ihe proprietor and his ſon, a lad of | about eighteen 
years, of age, were glad to come: out, of the houſe, on a capitu- 
lation with.! che robbers, who promiſed them their lives Having 
got poſſeſſion of the houſe, the robbers carried of the furniture 
'and arms, horſes and cattle, belonging to Mr Lyon, to the hills 
of Abernethie, about ſixteen miles diſtant. They alſo carried 
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wo 9 bodies i in a field; pierced with redoubled wounds. N 


MURDER 


the gentleman and his ſon priſoners; and, regain of the ar- 
tices of capitulation, murdered both father and ſon, leaving 


5 „ 


| The oth and is banditri, to the nutaber of "RY pro- 
ceeded next to aſſault the borough of Keith, levied eonitribtitions. 


on the town, and fought with all-who oppoſed them; In this. 
' afſault, however, Rey was ſo ſeverely wounded as to be utlable 


to make his eſcape. Next day he was apprehended, and was 


el under a \ Rrong ing to the Werd * Edinburgh, 


on the 25th of March he was gh to trial ; 1 a py 
plete proof being led of his manifold crimes, he was ſentenced 
to be taken, on the 27th of that month, to the croſs of Edin- 


burgh, his right hand to be cut off, and then to be hanſed till 
he be dead, and his body to be hung in chains on the gallows ' 


167% 
— 


between Leith and Edinburgh. The executioner mangled him 
ſo ſhockingly, in the diſcharge of his duty, that he Was next | 
day turned out of office. Patrick Drummond, the affociate of 
. n the companion of his 
8 * 5 5 | "mu | 


Le, gute fr the Marder of — Lei 


nee was proſecuted by Sir Joba Nilbet « of 
Dirleton, Lord Advocate, for the murder of ——- Lamb, 


dengficer of Jake Lamb n. and grand-niece to the pri- 


. ley Jace fa p indiment, that, about three 


© Jt, W 


| months 
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months e the priſoner, who lived wich 4 ne of 1674 


the deceaſed, took an opportunity, when there was nobody in 
the houſe but, herſelf and the child, to take the infant, who was 


about eight months 5 0 * of its ne 1 it in a bed, and. | 
cut its, throat, 2 n. ; | 4 


0, LO TINAb 45 
The Lord Advocate 4 againſt hu priſoner her on 
conteſſion, emitted before the Lords of Juſticiary on the 6th of 
. Janyary p She confeſſed that ſhe killed the child about 
forty: days beldre. be declared, that the parents had given her 
ay provocation; but. that, ſeveral times before ſhe committed 
he murder, there was a Spirit within her that did draw ber 
ck together. When ſhe was in theſe fits, it was fometimes al- 
lodged that ſhe did but feign ſickneſs ; on which account the 
people threatened to turn her out of the houſe, and, in reſent- 
ment thereof, ſhe cut the child's throat : That, before commit- 4 
ting the murder, the ſpirit had frequently tempted her te make —_— 
| away with'berſeff. In particular, the once attem ii in drown ; 
herſelf in à well at Clackmannan; but there being little water 
in it, ſhe cried to a ſervant of the Laird of Clackmannan's, who 
' helped her out. She declared, that the did not tell any body of 
her being thus tempted, nor had ſhe power to tell; that ſhe be- 
gan to be troubled with the ſpirit about Faftren's-even preceding; 


that ſhe was unmarried, and about fifty years of age. She 2 
hered to this confeſſion before ace. and Jury. | 


The j jury, "lier 4 HO nd W found _ IP — 
ty. She was ſentenced to be hanged in the Graſs-market on the 
21ſt of February, that is, after an interval of one day; and her 


maveable goods to be forfeited. 
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2074 The 8 of this poor woman was an 20 of great in- 

| ew humanity and injuſtice.” The Court ought to "have appointed 
«counſel for her; the judges: ought themſelves to have deen bet 
counſet. ' As the only proof adduced Sanft her was her ben 
confeſſion, it muſt be held to be true in all its parts; and, by - 
the confeſſion, it is obvious that the woman was greatly diſorf- 
= .  dered in mind. She had been troubled with hyſterical conyul- 
| ſions, which are often accompanied with deep melancholy, and 

this ſhe called the pril. And, in her, the melancholy was o 
great as to deprive her of the uſe of her ade 7 eh 6] 
Plain from her having, witheut any other motive, been fre- 
quently -inclined,” and once having actually attem eck to put 

' berſelf to death. It was not her crime to have Kille the child; 


it was her misfortune to rel loft her Judgment. W BL, $03 
3417 1980523 7721 8 : w} <q 10 . Par. 1 qo +: 75 S443 * 4322: 
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THE miner was accuſed” of having conceived _ ma- 

I lice againſt the deceaſed *\ That, having dined to gether | in_ 

| 83 farmer's houſe on the gth of y preceding, in compan) 197 
3 ſontral-gjentiemzar;/ahergriſote] kd by this tialevoler ent paſ- | 

ſion, on their way kome * from diner, within HilFa: mile 

be, the town of Jedburgh, did murder the deceaſed, by giving him 

a2 mortal wound wicht u fn ſword through the arm, and through 
meme body under the right: pap, of which wounds ke died within' | 
—— four hours : ' Thar we ang hen fled to ko me . 
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wad have embarked at South/Shiells for Holland, had he not 167 


deen apprehended. The priſonhr Wan, e 


|" Robert Seon of . Horſlehill depoſed, That, 
ef the gth of july, the deponent, Charles: 


William Ker of Newton, and their ſervants; the priſoner, and the * 
=_ after dining at Swanſide, called in the evening at the 
- houſe of John Ker at Berchope, in their way to Jedburgh. The 


/ deceaſed. was riding a little way before the deponent; and the 
priſoner, who, was at a diſtance behind, galloped up beyond the 


deponent to the deceaſed. They rode a little way together, then 


alighted and drew their ſwords, The deponent knew not which 


_ of them drew firſt; but, on gallopiag up, he ſaw them puſhling 


at bach other, oa to them to deſiſt; but, before he could 
. alight, they; were in each -other's arms, The witneſs aſked, if 
there was any hurt done? to which the priſoner anſwered, none 


that he knew of; but, at the fame time the deceaſed held out 


his right hand, and ſaid, he had got blood. The witneſs de- 
manded their ſwords, which they immediately delivered to him: 
Inaſtantly thereafter the deceaſed ſunk down, and the priſoner 


- fled. A ſurgeon was ſent for from Jedburgh, they being but a 


quarter of a mile from the town. By his order, the deceaſed 
was put on a horſe, a man ſitting. behind, and one walkivg on 


each ſide. When they arrived at Jedburgb, the deceaſed, was 
laid on a bed; the ſurgeon probed the wound in his arm, and al- 
ſo that in his breaſt behind the right pap, The decealed died 
within two hours after receiving. the wounds. Both in the field, 
and when laid in bed, the deceaſed, exclaimed; Fiel fie l that L 


© ſhould be affronted by ſuch a baſe man! The witneſs did not Ro 


Hear the deceaſed ſay he was wounded before he drew; as little 
did * bann * "Ee apy, 38 * his death! in vindication 
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"el of he priſoner... The wit 
"nur A All the company had drank freely,” 


„ 1 The ſurgeon depoſed, that he thought the wound in the brraſt 
light, and chat the deceaſed died of the wound hve inches long 
in his arm, an artery being pricked. Three witneſſes. were ad- 
A dared for the priſoner, who depoſed nihil nowit in canſa. & 
91 woman Was then cited on his behalf, but the King's Advo- 
F cate ohjedted to a women being admitted a witmeſe ; and the. Court 
1 . U A tefinin'® tempore- 
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* 
1 - The jury returned their verdi&. on the! nach of November, 
4 118 q | 4. 
. - . unanimou finding the ' guilty ;+an on the 16th, t 

: 


Court paſſed ſentence of death upon him, W him to be 
{HRS hebeaded on the 25th, at the Croſs of Edinburgh. 2178 
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2 Gorge Clerk, late ſervant to Mr John Clerk. of Pennyeuik, 
„ Veoere proſecuted for the murder of John Anderſon merchant in 
5 Edinburgh, at the inſtance of Mr John. Clerk of Pennycuik, 
1 and e Clerk: merchant in. 88 1 the dew. 
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The kae ins ir tho abs prifomary lived in the houſe 1676 
with the deceaſed *, „ and waited on him at the time of his death, * 
and for ſome maps preceding. The deceaſed was an unmar- 
ried perſou, and had nobody living in the houſe with him but 
| the neee who perfidiouſly abuſed the truſt repoſed in them. 
When their maſter, was counting his money, having the room 
N door, mut upon him, they Pa in uſe to rap at the door, and, 
when? he opened | it, they Dipped in and. ſtole.part of his money. 
The ſeaſon was 8 fickly ; A flux, in, particular, raged with 
ſuch Violence, that many died of it daily ; and it was deemed ſo 
_ contagious, that thoſe who were not infected were afraid to ap- 
proach the ſick from the danger of infection. The priſoners 
conſpired 10 bing this diſeaſe upon their maſter, They conſul- 
ted one Kennedy, apprentice to Thomas Henryſon apothecary 5 
in Edinburgh, in the month of October or November preceding. 
and got from kim ſome purgative powders. and drugs, which 
they Admitlſtetech to che deceaſed in his drink and otherwiſe. - 
The firſt pürging powder wrought ſlowly. They then got a 
white powder which operated to, their wiſhes, ſo r the de- 
ceaſed "had Yecourle” to 12 Bro 


they had brought on FR by 3 to ſteal his money and. 
jewels, which he kept in an iron cheſt. That they might ſteal 
with the greater ſecurity, they alſo a Gere to Kennedy for in- 


toxicating, or ſoporiferous draughts'; ained from him a medi- 1 
cine which he called ſyrup of poppy, and gave it to their maſter 
when he was bad, and keeping the houſe, without his Know- 
jedge, or that of Brown his apothecary. It was mixed in his 4 


drink, and he fell in a deep fleep. ' They took out his keys, .. 
We. bis wary carried off' a 95 8000 chain, 801d ber a 
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* 1656 8040 * * blue lone, 40 pieces f gold, elbe of filver, 


articles. They then got from Kennedy feveral drugs, which he 


| | 
| ud five pubſe-peniies, ſilver buttons; broatches, and various other 


called powder of jalap, and cryſtal of tartar, which they gave 


by % 
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to their maſter; Clerk told Kennedy, that their maſter being'i in, 


| they had ſtole ſeveral pieces of coin from him, and. that there 

; were three bags of money in his cheſt; that they were reſolved 

” to take ſome of it, and would give Kennedy a part —They gave 
the jalap-and the tartar to their waſter to counteract the n of. 
1 8 preſcriptions, | ö wel | gf 


on the Wedneſday preceding” their aka g FO, which 
kigpencd! on Monday the 15th of November 1674, Anderſon's 
friends viſited him, and he told them he was greatly better. On 
this, the priſoners fearing his recovery, and that he ſhould diſ- 


1 cover their practices, came to a poſitive reſolution to murder 


him, communicated it to Kennedy, and ſought poiſon fram | 
him to effect their purpoſe. But Kennedy would not give poi- 


_ fol, faying the body would ſwell, and ſo they would be diſco- 


veted ; but he would given powder: which would do- the, 2 | 


| nefs'flowly; and which he would engage would kill their maſter | 
.in'a'menth. They got a powder accordingly, which Kennedy 


called powder of Jalap, but which, either in quality, quantity, 


or frequency of being adminiſtered, was truly poiſon. On the 
five days immediately preceding his death, the priſoners, and 


their aſſociate Kennedy, held frequent conſultations in the ſhop | 


dt Kennedy's maſter, in the houſe of the deekaſed, and in. the 


King's park. They gave Kennedy part of what they had al- 
ready ſtolen, and promiſed him an equal ſhare of their Fawre 
plunder. On Saturday night, the deceaſed was ſo well, that his 
© apethecary ſaid he would not vifit him next day. On Sunday 


he was not thought near death, but roſe, dreſſed himſelf, and 


ſupped 
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1 in his uſual Ale. on 2 e the priſoners mixed 1656 
ſome drugs in conſerve of roſes that had been preſcribed for him 
by his own apothecary.. Theſe were ſo poiſonous that he died | 
on Monday morning at ten o'clock. —At five o'clock, their ma- 
er called for the bed-pan, which they gave him. They then” 

ran to the iron cheſt, filled their hands with je wels, goods, and 
money belonging to their dying maſter, and did not lock near 9 
him till about eight o'clock, when: they found him ſpeechleſs, 
the white of his eyes turned up, and the bed ſwimming m_ 
Wm! | She Wen hath in nat hs. Ore Pu A 


13411 3 Ann 2110 (! 3 


WT Both the Fäden eat confeona n pete in Wan 

to the charge in the indiẽ ment. They added, that, before they 
conceived the idea of giving their maſter drugs to bereave him 

of life, they had frequently been in uſe to infuſe powders in his 
drink, which made him outrageouſly, drunk, that they migbt 

make ſport of him in his drunkenneſs: A dreadful leſſon to be- 
ware of the firſt ſteps in vice, Had they not infuſed powders 
to make their maſter drunk, in order to gratify a barbarous, and 
Adiſreſpectful mirth, the idea of, taking away his life by ſimilar 
means would not have oceurred to them. They were convicted, 

and ſentenced; on the 8th af February, to be hanged at the croſs 
V 955 
5 e © * [ 110 | 
| FL 5 itt e 0 meine WY 1:9 . 
. The traliof Hide ig Is be- 3 
Aug khe medicines, was brought on upon the 22d of February 
1676, and, after various adjournaments, and a tedious. confine- 
meat of eitzbteen months, be, eee e 
of July 1677, vas baniſhed for life. 
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E ede by profeſſion a dyer, was a Lieutenant in 
1 © the Duke of Lauderdale 8 regiment of Lothian mind? * 
Anppened that this corps, and the troop of guards to which = 
deceaſed -belonged, were quartered at Glaſgow, ' The priſoner 
Ws proſecuted at the inſtance of Sir William Murray of New- 
ton, father to the deceaſed f. The indictment ſer forth, that the . 
"Priſoner and the, deceaſed, . in company with” ſome others, were 
drinking in the houſe of James Brown bookſeller in Glaſgow. 
The deceaſed retired, the priſoner followed, and, conceiving 
"GN: malice © amend killed-him with a fall ard, 
«291 nh eil ni min ia ci DALY Ft. 
Mr john Ellies — A count or the pennt He ſaid 

; MW: deadly malice being charged againſt the priſoner,/it was in- 

_ - cumbetit om the purſuer to prove that quality in the indictment. 
That, H any homicide was committed, which, however, he de- 
| © nied, it was done in ſelf-defence. The priſoner and the deceaſed 

bdaad no previous quarrel ; they had not even the moſt diſtant 
| ' acquaintance till the night on which the deceaſed expired ; and 
| 17% tte inferior ſtation of the priſoner made it preſumable that the 
E _ "deceaſed was the aggreſſor. - He offered to prove, that the pri- 
ſeoner had received provoking language from the deceaſed: That, 

aſter the death, the priſoner, far from denoting guilt by fligtit, 
Tn ny and ſat with e for two Hours; 
| | g 5 197 br: 1015 rech . * ' 'V! 175 and. 
8 == uke rok Jun en, Founanhalls bebe, 
5 I. 
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and that another perſon was preſent at the ſcuffle; with à drawn 2698 


ſword; by whom the wound might be given. He inſiſtech, thai 


Jurimen were unfit judges ta determine” upon circumſtantial vi- 
dence: That the Privy Council were wont, im matters of this 
ſort, to take previous edgnition; and they did ſo, particularly in 
the caſe of Thomas Menzies ; and he pray ed the Lords of qu 
n to > make previous inquiry into the an | 
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* Sir Robert Sinclair, counſel for the rſs Salman, that it . 
being libelled that the priſaner did Kill the-decealed; Was in itſelf 
relevant, if proved, to convict the priſoner, without any proof of 
Fr malice, © that being: 10 neceſſary qualification of the. libel, $ut the 

* "orga of file. And in our la there is no diſferenoe as to the 
- crime, or the puniſment of death, and confiſcation of moyeables, 
whether the killing proteeded from malice. preconceived, or up- 

on ſudden rencounter r chaudmell; for a ſlaughter being com- 
mitted, it muſt be preſumed to be done out of malice: That, as 
to drawing a concluſion of ſelf-defence from the circumſtances 
ol this caſe, theſe eiteumſtances were altogether friyolous ; for, 
although the at; 1661, chap. 22. ſuſtained the plea of ſelf- 
defence, ea dee N be admitted m See 
fac. tutelae : Neon nc 578 27 oy 2 2% 2443 Any 
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Mr. Elles, beinen the ac” perlified that «jury 
was very uufit to judge on a circumſtantial proof, a0d-apqnoied | ; 
the Lords $0:8ppdidt-a precognit Ee” I rg vat 
| «644 * . Acht ig at, 2. 1h | DF. try | 
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ws n nnn . to the e TH par 
ties being heated with wine, the quarrel aroſe from the priſoner's 
 - © |, ſaying, That à lieutenant to the Duke of Lauderdale was as 
good as to ride in the King's guard. On -this the deceaſed 
ſtormed, called e cee ee 
. gave him e W Fil F. e e 
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SGcorge Murray, gentleman of bis Majeſty's 6 ky of _ 
depoſed, he was drinking in the houſe of James Brown, in com 
pany with the priſdnet, the deceaſed, and others. The deceaſed. 
gave the priſoner the lie. Within half an hour thereafter, the 
priſoner and the deceaſed; left the room, and the deponent ſent 
one Thomas Hamikon to inquire after them. Iuſlantly Hamil- | 
ton and the priſoner returned, and the ee ee 
_ faid,s! f He nas 901 ON 33962343 3 THC 2 f 1 14 a 
Cs, 0 Ker TH n a pi l 10 na lnds 4. Ali, : +: 
James Hainllton of Linle ee UA IN ee 
eeding witneſs, with this variation, that the ptifoner ſaid, He 
r afraid he had done it. Edward Watſon ſaw. the priſon- 
er and the deceafed fighting with. drawn- ſwords; the deceaſed: 
went to a bookſeller's ſhop to look at his wound, ſtaggered, and: 
1 fel on the ſtreet, —Lieurenant Joſeph Douglaſs heard the priſon- 
1 er, on belng taken inte theiguardy ſay, he had parried two or 
ö > three thruſts made at Aim by the dergenſed. Joho Bain heard the 
3 pPtiſoner ſay, the deceaſed had made three or four thruſts at him. 
1 cha Paterſon, gantleman of the gilsrie, heardithe priſoner 

FR, _ - acknowledge he had killeſt the deveafed, and: declare ithat, if it 
wet to do, he would do it again. —Enfigu George Murray. 


40 


bende priſoner ſay, the deceaſed and he bad been combating,. 
a W 
ME. | oo 
ES Es ; N 


NM UNDER 
heart ae kes Hamilton depaſed, that, after words had paſſed 1 ho 199% 
between the priſoner and the deceaſed, they went down ſtairs 
together, and drew: He heard the priſoner ſay, he was afraid 
he had killed the deceaſed Hall the ſurgeon depoſed, that the 
wound and the priſoner's | ſword: tallied ; the wound was ten = 
inches deep, and the deceaſed died of it in forty-· eight hours. 5 
The priſoner ſent for the deponent tlie day after the combat, and | 


deſired him to uſe all means under | ven a the deceaſed's = 
. vi? Vis . 6 en unt . A170 444 4 4 
Ihe 87 7 pronounced l Adee vn Find che 1 | = 
ner did commit the ſaid ſlaughter upon the deceaſed Archi- N 
Ad Murray, and that with one vote. As to the ſecond part, +: 
ekting to the pannel's ſelf-defence, the aſſize finds no ſuch * 
"thing proven ; but, on the contrary, that the pannel and the 1 

* deceaſed came both out from the company, moſt likely upon i. 
© one add the fame defign.” He was ſentenced to be beheaded * 
at the Graſs-· market on the zu of July, and his moveables to be F 
A forfeited. Much intereſt was uſed to obtain him a pardon: The „ 
Privy Council prayted him a ſhort reſpite; but, as the Duke öf 2 
Lauderdale declined to interfere in obraining him a pardon; the * 
ſentence was executed on the 1 of Joly, and he mores "with "yy 
i ol Ol oa Oh: = 
ls ; > ag db TORT en Haberl nne 
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H E priſoner was ; brought to trial before Sir x 

; » Prince; Lord Provoſt of Edinburgh, as high therif withff 

* city, and James Graham, John Charteris, Thomas Your: * 
and William Eton, bailies ; 3 hes nn Having: been commit Ge 
nn e 8 525 29 5 34 per my ay £2008 2 
The Gen ws ring before the Lord Provot on 7 he it 

of April 1689, io be examined concerning the murder of Sir 
George Lockhart, committed on the day preceding. - Bir John 
Lockhart of Caſtlehill, brother, and Cromwell Lockhart of Lee, 
nephew of the deceaſed, appeared in Court, and, in their own. 
name, and in that of the children of the deceaſed, gave in an 


act of the meeting of eſtates of Parliament, paſſed chat very day, 
of the following purport: That the Eſtates having conſidered, 


the ſupplication of the friends of the deceaſed Sir George Lock . 


hart, for granting warrant to the magiſtrates of Edinburgh to 
torture John Chiſlie of Dalryy perpetrator of the murder, and 
William Calderwood writer in Edinburgh, an accomplice ; there- 
fore; in reſpett of "the notoriety of the murder, and of the extra- 
ordinary circumſtances attending it, the Eſtates appoint "and au- 

| _ thoriſe theProvoſt and two of the bailies of Edinburgh, and 
„ likewiſe the Eärl of Errol, Lord High Conſtable, and his de- 
| — Oy to judge of the * e to tor- 
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dere v Chillic)to/diſebver if be had ay accomplices in the Sie 1689 
And they appoint two of each bench 7, : viz. the Earls of Gley- 


cairn and Eglintone, Sir Patrick Ogilvie of Boyne, Sir Archi- 


bald Murray of Blackbarony, Sir John Dalrymple, younger of 
Stair; and Mr William Hamilton, advocate, aſſeſſors to theſe 

judges. The Eftates, at the ſame time, declare, that this extra- 

ordinary caſe ſhall be no precedent a warrant eoamune.ie Yee 
"GONG nor W to pong it INC n eds 7 


1 Lord Provolt has ctteredia intel; thas this act of. the 
Mates of Parliament ſhould not infringe the ancient liberties of 


_ ath®e 


's deputies, proteſted, that the Lord High Conftable's ab- 
not affect his right to judge in the like caſes, the 
having been committed during the meeting of the-Eftates. 
ting defired to concur with the , magiſtrates in fitting on this 
trial, he refuſed to ft, unleſs che Kart ene ä 
were ae Nn * 9 3 ( 
N The padöner whe then put to 0 torture, an ehe that be 
was not adviſed to the aſſaſſination of Sir George Lockhart by 
1 any petſon whatever: That, when at London, he told James 
Stewart advocate, that, if he got no ſatisfaQion from the Preſi- 
1 m ger — him; and * the _— to a — 
"there 


4 


* 
#1 „ By the act and declaration ae a rae tif 6. 
days after this trial, declaring King James to have forfaufted the crown, by ille- 


gal aſſumption and exerciſe of power, they declared, © That the uſe of torture, 
Act of Eſtates, 


© without evidence, n law.“ 
_ +23th April 1684 . + The Scottiſh Parliament compoſed: but 'one houſe. 
"I.confiſted, after the, Revolution, of three dlaſſeg, the Temporal Peers, the Ba- 
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7; and Mr David Drommond advocate, one of the Earl 
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61669 there of che name of Calender, and to Mir William Chiſlie his 
OSV uncle. He confeſſed that he charged his piſtol on ganday mor- 


ning, arid went to the New Kirk, and having ſeen the Freſident 
coming from the church, he went to the cloſe here the Preſi- 
dent ledged, followed him, aud, when juſt behind his back; hot 
him: That he was ſatisfied when he heard of the Preſident's be- 
ing dead; and, on hearing it, he ſaid, be was. mot wfed to-do 
*. things by ban Ns alfo confeſſed, that, when at London, be 
walked up and down Pall-Mall with a Piſtol beneath his Nes 
Wing in wit for the Preſi dent. tre. 
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Tus indi ment ten the eius was raiſed at the inſcuce 
Ir John Gibſon, - procuratot- fiſcal of the city af Edi! 
Sir John Lockhart of Caſtlebill; and Cromwell l 
It ſet forch, chat aſſuſſination, murder, and mas- Haug 
| conrary to the laws of God, Nature, nations; and che laws ! 
acts of Parliament of this kingdom: That; nevertheleſa, the 
priſoner had, of forethought felony, without the leaſt provoca- 
tion, murdered Sir George Lockhart in the manner already men- 
toned; That the priſoner was caught red. band by a. multitude 
of witneſſes, before whom he. boaſted of what he had done, as if 
it had been ſome grand: exploit : By all which he was guilty of 
Ran or at leaſt was art and pert acceſſory to the ſame; for 
wirt he wage. rene ith, dents nh Bp movies 
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2M ei pads!) Judietaly confelied "the. crime libelleds. undd 169 
add ge murder becanſe he thought the de. 


caſed had giveo an.unjuſt- ſentence agaiaſt him. Being aſked, 7 
0 f it was not a ſentence pronounced i in favour of his wife. nd -. 
children for their aliment? he declared he would not mer "tor | _ 
| Weener, necotint thereof. a biber 
brd gen n S „ d ed dyno t [ 970 
| | Wills wer u who 0 eve 
io =: * Ata Re * 
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eden dagen depoled, n in ee 
tember or October preceding, - the, priſoner diſcouriing with him | 
concerning the injuſtice done to the priſoner, in a decreet-arbitral 
. | pronounced by Sir George Lockhart and Lord Kemney, in fa- | 
our bis · wife and children, for an aliment, ſaid, he was re- = Ha 
wee + ved 20 go 40 Scotland before Candlemas and kill the Prefidentz f 
to Which the witneſs anſwered, it was the ſuggeſtion of the De- 
vil, aud the very imagination of it a Gn. before, God. To this- 
the priſoner replied, * Lei Go and ue alaue ] un have. nan 
© things to reckon betwixt us, and wwe will reckon this too.” The 
witndſs told this ta many, and-underſiond that the Freſideut was | 
ee ee eee Ms 01 
10 * l a 3 if $5 # 250 | 
1 - Me William ObiGie writer uo doe Ggnet. depoſed, That be hd Wy 
not ſren the priſoner fince April 1688, who then expreſſed his ce. 
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ſentment againſt ir George Lockart, threatening to aſſaſſinate = 
him for having decreed an aliment of 170 * merks yearly to 

the prifotier's wife and ten children. mee eee, — 
nn eie 13 or; ed | 1 1 
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N My Daniel Lockbart advocate, and” Mr Alexandie Walker 
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ſiudent of divinity, 2 the priſoner hoot the deceaſed. | They A 
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"i ſeed him, and the later of theſe witneiſes Ades in carrying 
WW him to the guard. When ſeized, the priſoner ſaid, he had 
Tins „ een Fg; a6 hnow ts ys 
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4 
Sie David Hay Door of midline, was b to viſit the 
Prefident s Lady. As he entered the cloſe *, he ſaw the Preſident 
ſtagger and fall to the ground. He bled at the mouth, was car- 
ried into his houſe, laid upon ſome chairs, and immediately ex- 
pired, He ſaw John Baillie ſurgeon probe ren e _ 
__ Gs Bock, amor rene a 
The jury wy in-one Lhd n ah of Sir Jobim Foulis of 
Ravelſtoun, their chancellor, (i. e. foreman), found, by the pri- 
ſoner's judicial oonfeſſion, that he was guilty of the murder of 
- Sir George Lockhart, &c. &c.; and by the depoſition of wit- 
heſſes, that he was guilty of murder, n | 
| ac! ang verdict wa Re by the whole 3 Jury. 


be Lord Provolt! and/Bailies/of: Edinburgh ſentenced che 
pine to be carried on a hurdle from the tolbooth of Edin= 
burgh, to the market croſs, on Wedneſday the 3d of April in- 
; ſtant; and there, between the hours of two and four of the af- 
ternoon, to have his right hand cut off alive, and «hen to be 
hanged upon à gibbet, with the piſtol about his neck, with 
which he committed the murder. His body to be hung in chains 
between Leich and Edinburgh; his right hand . on the. 
Welt-port, and his moveable yds! to be ce Et) 
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ZBeſides Sir George Lockhart, two other of the n judges 1689 
in Scotland have been murdered: All of them on account f 
cuauſes to which they were either party or judge. Robert Gal- 
braith, parſon of Spot, one of che Senators of the. College of 
Juſtice; on the 13th of February 1543, was murdered by John 
Carkeitill, and his accomplices, on actount of ſome favour ſhown 
to Sir William Sinclair of Herdmanſtoun *. As the records of Ju- 
Aiciary for that year are miſſing, I know not whether the mur- 
derers were brought to puniſhment.— John Graham, parſon of 
Killearn, and one of the ſypreme criminal judges,” married the 
widow of Sandilands of Calder, who was amply endowed by her 
former huſband. Graham commenced and carried a diſtreſſing law- 
ſuit againſt young Sandilands, his ſtep-ſon; and Sir James Sandi- 
lands, uncle and tutor to the young gentleman, aſſiſted by a body of 4 
"is friends and followers, in revenge murdered Graham in Leith- 
wynd, one of the principal avenues to the City of Edinburgh, 
on the firſt of February 1592. The perpetrators were neither 
brought to trial nor puniſhment. But ſeven years after, the 
grand-father, or grand-uncle of the great Montroſe, attacked Sir 
James Sandilands, with an armed force, as he was going into 
' the Court of Seffion ; and, after obſtinate reſiſtance, left him 
deſperately, and, as the aſſailants thought, mortally wounded, 
By a late ſtatute, to kill any of the Lords of Seſſion, or Juſtici- 
"ary, when in the exerciſe of their altes, iy declared to be high | 
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HE priſoners ele indiel i the iaftance of George and 
| Idas Poirets, Sieurs, de la Roche, Frenchmen, Proteſtant, re- 
flugs, and gentlemen of his Majeſty's troop. of guards, and of 
Sir William Lockhart Solicitor N The indictment con- 

_ rained a charge againſt the priſoners, of entering, on the eighth 
.of the preceding month of March, about twelve at night, into 
the bed-chamber, of George Poiret one of the purſuers, while 

He Jay eeping i in bed, i in the bouſe' of John Brown vintner, 
Leith, in which houſe he was quartered, and giving him wounds 

tothe effuſion of his blood : That, upon their being removed out 

ol the room, they returned, and endeavaured to break open the 
oor. On this George rapped. on the ceiling of, his room for his 


ange. They came accordingly, half clothed, and totally unarm- 
ec; and the Priſoners, all of whom were armed, did violently 

Aale them, gave them. many wounds, and run the deceaſed 
Elias Poiret through the. 125 with a Tword, of w ich be i . 
ſtantiy * 3 1 
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|, their inſtance, charging the Sieurs de la Rochs 
Aud murdet. It, ſet forthz that the:-Maſter: of: 
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two brothers, who ſlept in the room above, to come to bis aſſiſt- | 
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te thr, in Brown the yintner's houſe. | While they 1691. | 
were fitting quietly at the fire-{ide in the hall, drinking ſome ale, 
till beds ſhould be got ready for them, Georgy, Tſaac, and Elias 
Poirets, and James de la Malice, another Frenchman, hating 
formed a eonſpiracy to- murder them, entered the hall with cock 
ed piſtols in their hands, and ſwords under their arms; the Ma- 
ſter of Tarbet, and his companions, being then totally unarmed, 
They fired two piſtols loaded with ball, at the Maſter of Tarbett, 
and then, with drawn ſwords, attacked the company, who were 
muck wounded,” by purrying the thruſta with their hands; aud, 
in the ſouffle, there being hot little light in the room, the Sicurs 
de is Roche tid murder: the noe! 1: ene rod ewe 


80 r F 
abridge, the Court ſuſtained rhe libel agaiuſt the Maſter of Tat - 
bett, Mowat, and Sinchir ; and found the defences offered for 
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Ie! jury PN e Wine Ralle of ERP 
wok Jams Nicolſon of Trabroun, Sir Robert Gordon: af Gordon · 
floun, Thomas Hay of Balhouſße, Sir George Sutty of Balgony, 
Sir William' Ker of Greenhead, Johm Keirie of Gogar; John Scop = 
of Rhynolde-burn, William Calderwood of Pittedy, : Bir- "Willie 
Binning of Wallyfoord, Sir James Fleming of Rathdbyres,-Jamas 
 8cor of Bowhill, Sir genre apa engage Den . 
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and reſentihent 3 and N fac R being proved, the vibe was res 
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e e dene ere OE, 
rite; Leith, depoſed, that the Maſter of Tarbett went into George 


Poiret's chamber after twelve at night, and the-deponent hearing 
alittle noĩſe in the chamber, went in with a candle, and ſaw the 


. Maſter of Tarbett ſtanding at George Poiret's bedfide, and the ſaid 


George ſitting up naked in his bed, -the' bed-clothes at his feet, 


his night cap off, and a little drop of blood on his check. They 
were ſpeaking French together angry like; the deponent called 


for Enſign Mowat, who was fitting at the fire-ſide in the hall, 
for ſhe thought him the ſobereſt of the company; at the ſame 
time, ſhe could not pronounce any of them drunk. Upon Mow- 


at and another perſon's coming into the room, the Frenchman 
took down his ſword, which theſe two and the Maſter of Tarbett 


forced out of his hand · She ſaw no blows at that time, but en- 
treated Mowat to take the Maſter of Tarbett ànd the other per- 


ſon out of the room, which was done accordingly; and the other 
perſon, who was none of the priſoners, carried the Frenchman's 
' ſword with him out of the room into the hall. Mowat deſired 
the witneſs to keep the door cloſe, and none of them ſhould come 


back Again. None of chem had arms when they were in the 


Frenchman's room, except the ſword which they had wreſted 


from him, as mentioned above. Soon.after;,” the Maſter of Tar- 
bett (as the deponent ſuppoſed) came back, and rapped once or 
twice at the door, ſaying, he would be in, to which ſhe made no 


anſwer. But, before the Maſter of Tarbett came again to the 


door and rapped, George Poiret got out of his bed, and rapped 
wich the tongs on the roof of the room; and, in as ſhort ſpace 


as the Frenchmen could put on a few clothes, they came to 
George Poiret's chamber door, and ſpoke French to him, but did 


u n 1 * 190 


not enter his room, and then went to the hall. The deponent K 
then heard a noiſe in the hall, and ſome folk ſpeaking Scott, and 
immediately after heard the ſhot of 4 piſtol, and ſaw the 
ſmoak, but knew none of the people where the piſtol was fired 

fave Iſaac Poĩret, whom ſhe thereupon pulled back, and found 

him with a drawn ſword in his hand, his hand: ſtreaming with 
blood, and his little finger almoſt cut off. As ſhe was coming 

back with. Ifaac in order to get him into his brother's chamber, 

ſhe found a man under her feet in the floor, which turned out 

to be Elias Poiret lying dead. She faw a drawn ſword or two in 

the company, but cannot ſpecify who held them, She did not 

ſee the priſoners wound any of the Frenchmen, or kill the decea- 

ſed ; and the -deceaſed's ſword was not drawn: Nor did ſhe ſee 

the priſoners in the room after the deceaſed was killed. When 
Enſign Mowat was brought into the room where the dead body 
lay, he did not wax pale, as charged in the indictment, but look - 

ed very well upon it, deſired to ſee the body, and aſked the de- 
ponent, If ſhe knew who killed him? The deponent added, that 

the Maſter of Tarbett had ſeen a coach at the door, and aſked 
her if it was to hire, and to whom it belonged? and ſhe anſwered, 

it was hired by the Laird of Mey, who was in the houſe; upon 
which the Maſter of Tarbett faid, he would ſee him; and the 
ſhowed him into the room accordingly. The witneſs farther | 
added, that the occaſion of the Maſter of Tarbett's/leaving the 

fire ſide where he fat, and going into George Poiret's room, Was 

to follow Jean Thomſon, whom he ſuppoſed to have gone into 

that room. The priſoners had laid aſide their ſwords in the 
room where they were to lodge, as had the Maſter of Tarbett 
his-periwig, before they entered Poiret's room; and Sinclaig 


the other priſoner, was aſleep in Mey's room an hour before the 
e happened. | 
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* Jean ces, ds e to „ha W vintner, aged 
vo ninctcen;! depoſed; That, on the night libelled, between twelve 
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and ons, the Maſter of Tarbett being in her maſter's houſe, and 
calling for a drink of ale, deſired the depenent to fit down by 
him, which :.ſhe refuſed,/but afterwards ſhe: fat down. Being 
called to draw! ale, ſhe went to the cellar and drew the ale; 


 when-ſhe came up, ſhe did not go into the room where he Aa- 
| ſter was, but ſat doun on a cheſt at a bed - ide, where the Ma- 


ſter came and ſat down befide her; upon which ſhe roſe, went 
into a room where ſhe uſed to lit, and bolted the door: But 
hearing @ noiſe in George Poiret's room, {he came o the door 


of that chamber, where ſhe ſound Enſigu Mowat, the other ſer- 
vant having before that carried in à light, on account of the 


noiſe, Mowat carried the Maſter of Tarbett and another perſon 
out of the room in his arme; and, when'Mowat was thus ta- 


bing them out, the Maſter of Tarbett ſaid to him, bt wand g 
back and crave the gentieman's pardon.” Soon after, the French- 


men came. down ſtaira, atmed with ſwords and piſtols ; their 


ſwords not drawn at that time. They ſpqke to their brother 
| George, and then went through the hall, Iſaac Poixet having his 
{word drawn. The Maſter of Tarbett and Mowat were then in 
the hall; dhe did not ſee them have any arms, nor aſſault the 


Frenchmen. At the fight of a drawn ſword, and the command 


of her maſter, who by this time was in the hall, the went out to 
call the guard, and, as ſhe went down fairs, heard a hot. This 
witneſe concurred [with the former in depoling, that, long be- 
fore any diſturbance happened, Sinalaix, one of the priſoners, 


was aſleep in another room; and that the Maſter of Tarbhett and 
Mowat, ah ce comin th booty, ee ien | 
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Jeha ten vintner depoſed, That, on the night Uidelled, 10 1694 
was in bed in a little room off the hall, and knew nothing of tb 
diſturbance in his houſe till Jean Thomſon rapped at his doo 
On this he roſe haſtily, and heard a great noiſe and. crying in the. 
hall; and, when, he? came there, he found Elias Poiret lying 
dead, and nobody i in the room beſide him but Chriſtian Erſkine. 
He went inſtantly to call the guard; and, on his return, when 
they were removing the body, he found a piſtol in the floor, 
ſnapped. and charged, and a ſword in the ſcabbard. As be re- 
turned from calling the guard, he raiſed ſeveral of the neigh- 
bours z one of them, Robert Aitcheſon, told him he had ſeen 
one of the murderers paſs. . Upon this the witneſs took à candle 
and lanthorn to a fote-ſtair, "where Aitcheſon ſaid the murderer 
was, and there he found Enſign Mowat, ſtanding behind a deal, 
on a knocking · ſtone *, under the fore: ſtair. He was deſired to 
ovthe out, but made no reply for à good ſpace, The company 
and conſtables then preſented myſkers to him, upon which he 
came. out, and the company and conſtables; took a ſword from 
him, which they delivered to the deponent, who, however, did 
not ſee the ſword taken from him, he being ſurrounded by. the 
people. The ſword was naked, · much bent, and bloody both in 
blade and hilt, The - witneſs. ordered the conſtables to carry 
Mowat ſtraight to priſon z. and, next day, when he went with 
the magiſtrates to the priſon, he ſaw. Mowat's right hand with, 2 
wound on it. He wag alſo preſent when the ſurgeon compared 
this ſword with the hole in the deceaſed' s coat, and the orifice _ 
of the wound: It correſponded. with the .hale in the coat, and! 
the ſurgeon ſaid it did the ſame with the wound. The witneſse 
vw my the OT dee came to We on PPE 
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e being gone and the night rainy, he "reſolved to flay and ie with | 
' ©  - Mey, the deponent having no other bed for him. The Maſter, 
bf Tarbett ordered his ſervant to go to his lodgings, and tell that 
WE: be was not 1 be W r to fn Nee clean/ligens dext 
_ . fe, Ee at . 0 Wes 51 571 bt Lhe Pon halen, 
| : 1 ö li Kaze! 7 oY 

VE NO Fairbairn depoſed, he was Ns the conſtables when- 
1 Mowat was ſeized; he came not out till the muſket werb: pre- 
5 ſented. He filid be was an unarmed mah, but on ſeärbhing 
__ him they fourid a drawn fwotd'under his coat The ſword was 
1 bloody from hilt to point, and 'was much dent, and there was 
+ . Hood on Mowat's ſleeves. When Mott heard that a man was 
| killed," be deſired to fee the body, for wkar- cauſe the deponent 
knows not. On ſbeing it, Mowit laid, God knows who has 

0 done it, and there was no emotion or paleneſs viſible in his 
countenance. 'When the Maſter of Tarbett was carried'priſoner- 
before the commandant, he was fo apprehenſive: of bodily harm 
133 from the Frenchmen, that a ſtronger Ae haiti WH 
[ HY | * 155 kim: corn pee. (1124 971 ift n 2361. 21097 $113 g. 
Tia 2 1 1755 enn 2 an ait oil 

Robert Ainchicfon ſaws 5 Mowas come out below the 
es foreſtair when deſired, did not bear: him ſay be was an unarmed. 
| man, but ſaw: the bloody ſword taken from him. The witneſs: 
ſuppoſed the blood t proceed: from. a wotind in. his' hand. 
James Johnſton ſaw the bloody Tired Get Ren: Mowat, mo 
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Although I am perſuaded p Ole an intelligent 3 ary in theſe an 
would acquit the priſoners, yet the verdict in thoſe times was 
very uncommon, and I am by no means certain what 
principle it proceeded. The jury could hardly refuſe a clear aſſent 


to this propoſition,” that it was Mowat who killed Elias Poiret. 


The maſter of Tarbett was the fi 
his aſſault ou George Poiret w 
any im mediale 28 ot violence with which Poiret could. have re- 
belled-it. But the. fituation of the Frenchmea, and that of the 
priſoners, came to be reverſed the moment that they ſallied forth 


| aggrefſor- in the ſcuffle, . and 


of George Poiret's room, entered the ball, and aflaulted-the pri- 


ſoners with ford and piſtol.— As the priſoners were then in 


ſuppofing the killing to be eſtabliſhed in the cleareſt manner, 

% priſoners were entitled to an W on the * of / Us 
W 172 

21 01 bat | hart 177 TEST 
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Bill, aud Robert Stevenſon Glazier in beg dere de 
ene Menziet, Ws 


i Tu. nn were 3 at the inſtance 7 
Fletcher, brother to the Laird of Salton, neateſt of kin 
0 he decaſed, of Liemenant del Hume, for the intereſt 
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ſuch as would have excuſed 


actual, and imminent peril of their lives, apprehend, that, 


Wa 
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1684 of his Majeſty' I forces,” and of his Majeſty's wenn 
* was charged in the indictment“, that the priſoners having 
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conceived mortal hatred at the a 0 did, on the 19th of 


October preceding, enter a garden upon the -lagds of Rainfield, 


where they underſtood the deceafed was walking, and upon ſee- 


ing him, they, or one or other of them, did difeharge guns and 


piſtols at him, and alſo ſtruck him a blow on the head, which 


fractured his ſcull, of one or other of which wounds he in- 
ſtantly expired. — Or, at leaſt, wo they were guilty, art GE oY 
of this murder. PER | 
| The defence ſtated for the ces was, r. in *Oftiber ul, | 
in abſence of the Colonel and Lieutenant Colonel; Lord Linde 
fay's regiment, then quartered at Glaſgow, was cothmatuled by 
the deceaſed Major Menzies : That the Major fummarily appre- 


hended feveral inhabitants, burgeſfes of Glaſgow, and kept them 


in cuſtody of the mititary on pretence of their being deſerters, 
but who really were not fuch : That complaint having been 
made to: the magiſtrates by the perſons confined ; they deſired 
the Major to bring theſe perſons before them, that che complaint 
might be tried conform to the act of Privy Council, 16th De- 
cember 1692, but the Major abſolutely refuſed to comply with 
their deſire. The magiſtrates iſſued a formal edict, requiring 
him to produce the, complainers, but this alfo he treated with the 
moſt" pointed contempt. *: Proceeding then with the utmoſt 
gentleneſs; they. demanded a conference, to which the Major 


having conſented, the provoſt, two of the bailies, and. Mr Ro- 


bert Park town-clerk, met with Major Menzies and three Cap- 


| tains of his regiment, in the town-clerk's' chamber. The con- 


. * with the e Gy the ber 16 that the 
PRs - Priſoners. 


2 Records of hac, 24h 75 — 43 1695. 
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priſoners 1 be brought before them, and Mr Park, . the 1694 
town clerk in a very eivil manner, joined in the requeſt. Upon 


this, an altercation between the Major and the town-clerk too 


place; the Major gave him bad language, and ſtruck him with | 


a cane, he, the town-Clerk, having no weapon in his hand, On 
this they wreſtled, and being ſeparated by the company, and 


while the town-elerk was held by Captain, Jarvais of Lord Lind- 


ſay's regiment, the Major drew his ſword, and run the town- 


clerk through the body, of which he died inſtantly. The 


Major marched off ſword in hand, repaired to the guard-houſe, 


ordered his men to charge their muſkets, drew them up acroſs 


| the ſtreet three file deep, and ſet them to guard paſſes in order 
do favour his eſcape, mounted horſeand fled. 


A 1 


Upon this, Mr Francis toaster. 6 one of as Lords of 


Privy Council, ordered fuch of the inhabitants as could be "fon 


eſt got ready, to purſue and apprehend the murdeter. In obe- 


dience to this order, the priſoners went in purſuit of the Major, 


came to a garden at Rainfield, where they were informed he 


ſkulked. On coming up to him, they charged him with the 


murder of the town-clerk, and defired him to yield himſelf pri | 


ſoner ; but this he refuſed, and oppoſed them with a drawn 


ſword, upon. which he was killed, Various arguments in point 
of law were alfo offered for the priſoners, and much caſuiſtry | 
was likewiſe advanced for the proſecutors. Theſe debates '6c< 


cupy fifty pages folio of the criminal record; bur i it were ſuper- 
lou. or n to ſtate them here. 


f "The Court ſuſtained che indictment againſt the priſoners, as re- 


levant to infer the pain of death: But they alſo ſuſtained this 


defence as ſufficient entirely to caſt the indictment, viz. that they 
1 by order of a. Privy Counſellor, or of the ma- 
by: , 3 
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* Silenen of PEA proceeding upon the notoriety of the mur⸗ 


—— der; unleſs the proſecutors ſhould prove that the Major offered 


to ſurrender himſelf before attacked by the priſoners. This again 

they ſuſtained relevant to ſer aſide the defence in reſpect to ſuch 

of the priſoners only, as did actually kill, or give command to 

Fill the Major; but by no means to infer art and part againſt ay 
| of the other ee they being verſantes in - aged | 7240 
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Robert Pollock: younger of Milobourne als he was at Bala. 
8 Held on the 19th of October laſt, where he ſaw the three priſon- 
ers, but none of them had arms except Dovehill, who had a ca- 
rabine, but it was not he who killed the Major, for the former 
Was ſtanding with the witneſs at the garden door when they 
heard the ſhot. Upon going up to the place, they ſaw the Ma- 
jor lying on his back dead, his face bleeding, and a drawn ſword 
in his hand acroſs his breaſt, Afterwards, when they came to 
Renfrew, he heard the priſoner, Gilleſpie, acknowledge he ſhot 
the Major; but the witneſs did not ſee him have any fire arms 
in his hand. nor did he ſee Gilleſpie either receive from, or re- 
turn any arms to Dovehill. When Gilleſpie firſt acknowledged 
that he ſhot the Major, he did not ſpeak of the latter's having 
made any teſiſtance; but, after he was taken into cuſtody, he de- 
| 6 that, if he had not done the thing he Akt the Vale 
would Bare run him through! the body. 0 8 AN 


Peter We FRO bailie of Hates, went with n ee 
priſoners into the garden of Rainfield! the night Major Menzies 
s was killed; is uncertain whether all of- 'the- priſoners had arms, 
bo a had ens i — Ns: 
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ill Beese piſtol 10 Gilleſpie, but, after the Major was killed, ſaw 1694 
Gilleſpie deliver. a piſtol to Dovehill, ſaying, there is your,piſtol, = 
Dovehill and young Milubourne, a-former witneſs, ſtood at the 
garden door, while the deponent going forward with the 

tro other priſoners, Gilleſpie and Stevenſon, came up with. the 

| Major, and ont; of them ſaid to the deponent, Bailie, here is a 
man. The man called out, What is the matter, Sir?” to 3 

the witneſs anſwered, there was a man ſlain in Glaſgow ; that the 
layer was ſuppoſed to be ſkulking Hhereabout, and if you be the 
man, God Almighty forgive you. The perſon replied, * it is 
none of your huſineſs. One of the priſoners then called out, 
Doyehill, here is the man,” The Major cried with an oath, 

© What have the raſcals ado with me; immediately drew. his 
ſword, and advanced upon them i in great rage; the deponent and- 

the , priſoners retreated ; he then heard a thor, but knows not 
whether it came from Gilleſpie or Stevenſon. When he return · | 

- ed, he ſaw the Major lying on his back dead, and his ſword- in. 
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| forthe an pre was Ard, at the conference between the Provoſt 
of Glaſgow. and Major Menzies. He heard the Major called the 
town-clerk a fool, and the clerk anſwered him, © he was but an: 
& aſs.” Upon this the Major ſtruck the clerk over the head with. 
his cane, and the clerk returned a very ſevere” blow with his fiſt. 
The company ſeparated them, and the Major. drew, his ſword, 
made a.thruſt at the clerk, who immediately eried out he was 
wounded, and clapped his hand on the wound; and, as he was 

going to another room, the deponent ſaw the clerk fall, and lie 

on the floor. The witneſs went to the guard er but found | 
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1694 Simon Teunent, one of the bullies? of Glaſgos heard the 
Major call the town-clerk a fool, and the town-clerk. call the 
Major an aſs; ſaw the Major ſtrike the former with his cane. 
be patties then grappled, awd were ſeparated, when the depo- 

nent ſaw the glance of a ſword pointed towards the clerk, who 
immediately cried out, a a ſurgeon,” and died in about ſeven mi- 
nutes. He was told by all the company it was the Major'who | 
Filled: the clerk ; and the latter, at the time of his death, had no 
arms, not even a ſtaff, in his hand. James Gemmill, junior, 
merchant in Glaſgow, on the day Mr Park was killed, ſaw the 
Major come out of his, the town-clerk's chamber, in haſte, wanting 
his wig, and his ſword drawn; ſaw him wipe his ſword with the 

; lap of his coat, and return it into its ſeabbard. Before the Ma- 

Jor could arrive at the guard-houſe, whither he was going, the 
$ * deponent heard that the erk was wounded, and then. was F208 
q de dn desd. | 
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ce Lindefay, of Lord 4 Lindeſay's' 8 TORE was Reken at 
. the ſcufflle between Major Menzies and the town-clerk; ſaw the 
„ 'Miajor's arm in the attitude of puſhing with a ſword ; and, im- 
mediately after the lounge, the cieik cried he was wounded. The 
former left the room without his wig ; the deponent took up the 
wig and followed, accompanying the Major t to Bore Gorballs, | 
where he took BE and fled. 8 | 


| Wimam Napier, provet of Glaſeons, was in the tocü⸗ cler 
5 chamber the day he was killed. Upon the notoriety of the mur- 
- 1442547. fer and flight, he gave orders to the three priſoners to purſue and 
apprehend · the Major Mr Francis Montgomery, one of the 
Lords of Privy Council, depoſed, that, on the day of the murder, 
he was applied to by the Provoſt and Magiſtrates of Glaſgow, to 
concur with them in ſecuring the peace of, the city, which was 


J 


*d 


in an uff ” The Path, rout to the 3 chamber, 1694 
whole dead body he found: lying on che floor, and every body new 
crying that Major Menzies, was the murderer. . The ;deponent, | 
concurred. with the Magiſtrates, in ordering Dovehill, then in the 
room, to take ſome of the honeſt towns: folk along with him, 
and to purſue and "apprehend the meer & om whe the 
people diſperſed peaceably. | b F lt 


The jury unanimouſly found the indictment not proved; 
found the priſoners defence in terms of the interlocutor proved; 
and found it not ptoved that the Major offered to ſurrender him- 
ſelf ; upon which the priſoners were diſmiſſed from the bar, — 
They had little * oe; the N 1 way Hand ip 
N 1 | 
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HE inQment ſer forth, that the ee War vpon the 1693 
 "ftreet of Portſburgh, a ſuburb of Edi nburgh, on the 5th of www 
Be: precedi ng month r September, between nine and ten at | 
night, the, deceaſed Patrick Falconer, and other two ſoldiers of 
Lord Lindeſay' 8 regiment, walked peaceably by him in the way 
to their quarters ; when the * gave the ſoldiers opprobri- 
ous language, and, without any, juſt provocation, drew his fword, 
with which n run the deceaſed through the body, 
-of which he died Rom twenty-four. hours. 
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= iſe to this proſecution : That the prifoner, entertaining a notion 


The parties were 8 ot hates to the i ach Which gave 


that the ſoldiers had made a rude anſwer to his companions, who | 
' inquired of them what o'clock it was, gave the ſoldiers abuſive 


language, upon which they went up to him, and attacked him 


with their drawn bayonets “: That the priſoner received them 


8 ceaſed. 


with a drawn ſword, and, after ſome TY - killed the de- | 


* 


F Dan were made by the priſon 8 oel 11 auer 155 
the public proſecutor ; but as, in a ſubſequent trial f, [ ſhall have 
occaſion to treat as fully as the nature of this work will admit, 


of the diſtinction between murder and manſlaughter by the ave 


* 


of Scotland, of culpable and caſual homicide, of killing upon 
provocation, or in ſelf-defence, T ſhall here ſtate only the heads 
of the defences, and anſwers that were made in the courſe of 
this trial.—It was alledged for the priſoner, imo, That he enter- 
tained no malice prepenſe againſt the deceaſed; and that this 
was but an accidental rencounter ; 2do, That * killed the de- 
 ceafed in ſelf. defence; 3tio, Wheteas, it was argued, that, when 
the deceaſed and his fellow ſoldiers advanced upon the priſoner 
with drawn bayonets, he ſhould not have received them with a 
drawn ſword, but ſhould have endeayoured to appeaſe their fury, 
or ſhould have fled; it was ; anſwered, that argument and entreaty 
were very unequal weapons to contend with pointed ſteel ; and 
that there was no obligation on the priſoner to fly. —It was 


| replied by his Majeſty's Advocate, that there was no neceſlity for 


charging, the murder to have been premeditated ; for manſlaugh- 
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negie of Fiphaven, for the murder of the Earl of Strathmore. 
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unleſs the contrary was prayed. 2do, ids DOG, of belt 1 
defence was only competent to him who iuſtained a wanton at⸗ YY - 0 
tack, not to one who, by provoking language, had drawn the | 
attack upon himſelf: That the priſoner was the cauſe of the 
quarrel, had given rife to the injury, and was thereby debarred 
Y. . eee Se an aſſault ee by his own 
nen, 


„ l THE PROOF. 
James 3 3 in Ebioburgh, depoſed, that, ia 
dhe beginning of September laſt, he was one evening in the 
ſtreet of Portſburgh, between nine and ten o'clock, in company . | 4 
with three other perſons, of whom the priſoner was one. The | | 
priſoner went to a houſe to call for his cloak, and the deceaſed, | J 
with two other ſoldiers, came up with the deponent and his 
companions, . who aſked at them © what o'clock it was ? He 
cannot be poſitive what anſwer they made; but the priſoner, | 
who was a litile way behind them, called the ſoldiers ſons of is 
whores- and ſons of bitches. The ſoldiers aſked what he ſaid,” 
and he repeated the words, calling, at the ſame time, to his 
. -companions to beat the ſoldiers. The ſoldiers then drew their 
bayonets, paſſed by the deponerit and his companions, and went 
up to the priſens, who advanced to them, and, when he was 
within ſword's length of them, drew it; and, within a quarter 
of an hour, the deponent heard one cry, Murder! That ſame 
evening he called at che priſoner's lodging, whom he found in 
deep concern, declaring he had given the ſoldier a ſtab, and he 
was afraid it would prove mortal: At the ſame time he drew. his 
ſword, and ſpit upon it, endeavouring to wipe the blood off it, 
The e came ary JR to the deponent's chamber, 
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wp one evening in the begitining of September, with the pri- 
ſonet and other two tonitades!s When they came nigh che Weſt 
Port, the priſoner went to a houſe for his cloak, In the mean 
time three ſoldiers came up with the deponent and his compa- 
nions. He cannot be fure what anſwer the ſoldiers made, when 
aſked what © clock. it was; but the priſoner called out to them, 
Te ſots of whotes,” what abſwer is that to give to gentlemen?ꝰ 
On this the foldierb drew their bayonets, paſſed the wirneſß; and 
went up to the priſoner. In a little he heart the claſhing and 
faw the glaneing of ſwords; upon which he went up to the 
conkiatants, and-relieved the priſouer of one of the ſoldiers with 
_ whom he was engaged ; and, very ſoon after, he hrard one cry 
Murder! He then went off; and, in his way, he called at 
1 the houſe of one Widow Lindeſay, bo told him that the priſon 
133 er had been there wirh his ſmord drawn, and had. Jeſt word, that. 
i ds had gone hom, whijher the witneſs followed bim. He found 
1 him (ting penſive and exceeding; ſorrowful, expreſſing his fears 
that the foldier had got a: mortal wound. The deponent ſaw 
| blood on his ford, went with him next day to Laurieſton, and, 
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w ben they heard that the/ſoldier was dead, the dine clappes 
1 mam and was-greatly agzitate dt. 
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WEE: be Ee that, upon being-called to the deceaſed, 
3 ene inal ſword; that 
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ig che Kay © and thres foldlers, in the NOT: lg e 569 

euch of September Taff! the Plaerr rr uo their bajonets,” an 

_ aces to the ſaid George, who, when the foltiers wwerd wvith- 

+ (the length of bis fbr, drew'tht fmt, and, difending him- 

e Futritt Falcons; out of the" thr det” ſoldiers; was Bled; 
© whereby the afflze finds the panbel guilty of manllaughter. 


The Coutt ſentented THE R 70 BE = . 


AND HIS PERSONAL ESTATE TO BE PORFEITED. 
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forms of law, has ever been locked upon as one of the greateſt 
moral evils. From the general averſion of mankind to inflict 
undelervedly the pain, and, what is imnitely worſe, the, igno- 
miny of a public death, I hope it is a caſe which bas, rarely hap- 
pened. except through the bloody miniſters of clerieal ſuperſti- 
Lg and imperial power; the laſt of which makes a {port of 


life, and liberty ; ; while the firſt claims a ſtill wider dominion, | 


over: life, liberty, and underſtanding ; ; Over bei e nr 8 
ian, but of thought. e at. eimer 7775 
ene 601 ag di : (1 
1 igen that Abe i no diference, . mo- 
2al turpitude, between a. deliberate, murder, and a rencounter 
$ originating From ſudden provocation and terminativig in death, 
is to contradict the e enseeg Fe: arenen and the 
feelings of the b 
ticle, the old law of Scotland was repugnant to our Jang or 
our feelings. - The abſurd propoſition, that there is no diſtine- 
8 kon between murder and manſlaughter, between deliberate aſ- 


_ faffination and killing of a ſuddenty, appears to be of no older- 
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1 1695, came highly /cygpnnical 3 and; thoſe, which poſſeſſed a criminal | 
3 528 juriſdiction diſplayed what, indeed, was no novelty in this coun- 


pled not to ſacriſice abilities and principle at the ſhrine of del 
tiſm, has left a ſpecimen of his attempt entirely to ſet aſide tria 

| by j jury. The mode of proceedings i in our criminal cqurts, in 
the tyrannical and turbulent reign of Charles II. by the ad- 
dreſs of the King's counſel, underwent à material innovation. 
In our records previous to this aera, juries are found to have re- 
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| 
| 
| 
| 
| 
| 
| 


turned a general verdict of guilty,-or gail ; the words of | 


ſtile were, flit culpable and convict, or, clean and acquit,” 
But, after the Reſtoration, proſecutions became fo frequent a- 


gainſt rebels, covenanters, and attendants upon conventicles, that 


it was matter of difficulty to get a jury to find a verdict againſt 

a "ſtate criminal, particularly an attendant upon conventicles/ 
15 His Majeſty's Advocate, to evade this reluctance, fell upon 
1 device which almoſt totally annihilated the powers and purpoſes 


2 | whatever, the jury had a right to Exerciſe their judgment upon 
0» ½V7t point;/except' theFevidence' relating to the "different facts 
charged in the indictment: That, in every cafe, they were to 
decide merely upon the fact; and that it was the province of the 
| judges to determine the import of their verdict, in the ſcale of 


> + guilt, from a capital erime down to pure innocence: That, 
therefore, it was the huſineſs of the jury not to find guilty or 


nat gutity, but proved, or not proved; and to apply ſuch findings 
to the cferent charges, IS or I not er in N 
e ob | | 


+ try, a very ſanguinary ſpirit, A celebrated lawyer *, who ſeru- 


of a jury. It was, to introduce a doctrine, that, in no caſe 


£7 
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lber pen dor de Crown deviſed another n which 1699 
degraded jurymen from the palladium: of liberty, to a ſenſeleſs WYV a 
| inſtrument of tyranny ; an expedient: which veſted the power of 9 

convicting in the judges, when the jury qoubted got only of ; | 
tis criminality of the . Fact, but even of the fact itſelf: For this 
purpoſe they drew up their indictments very circumſtantially, 
not only ſtating the crime, but alſo the minute facts, trifling or 
important, from which they inferred the priſoners guilt; and, 
upon theſe indictinents, the Court uſed to ptonbunce an interlo- 
autor, finding either the crime in general, or the facts and cir- 
eumſtances ſpecially libelled, relevant to infer the pains of law. 
When it was ſuſpected that a jury would ſcruple to find a crime: 
in general proved, they were requited to return a Jpecial verdict. 
Accordingly, they were often weak enough to return a verdict 
finding proved along chain of circumſtances ſpecified in tie in- 
dictment, leaving it entirely in the breaſt of the judges to de- 
termine Romer theſe W dia eſtabliſh the * libel- 


ous . ; 1642 3&7 0 an 
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4 Thus, in the trial of tobert Carmichad beds for the 43 
murder of one of his-ſcholars, a ſon of Douglas of ' Dornock, it 1 


was proved that the boy was in perfect health at two in the af- 
ternoon, when he went to ſchool, and that before three he was 
carried out of it dead. It was found by the jury that the priſon- 
er did three times ſucceſſively make the deceaſed be held up, 
and ſeverely laſhed him on the back and hips,” and in rage and 
fury, did drag him from his deſk, and did beat him with his 
hand upon the head and back, with heavy and ſote ſtrokes, 
© and after he was out of his hands he immediately died.” That, 
after the boy's death, the fide of his head was ſwelled, and 
there were livid marks on it; and the mark of many ſtripes on. 
* back and thighs —Albough * circumſtatices, as vell a2 
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"M1 "WR 9 e e moment theſe iniquitous doftrings 
were. acquieſced in, the: palladrum of liberty was gone. Faths 
3-4] might be charged, of | which: the: guilt, or degree of guilt, de- 


W dich it is the gra 


. aindading. noiſes hi LOR and. hs 6200 
wv. quantity of blood: being found under his body after death, (which 
had iſſued from the ſttipes on his back), afford complete con vie- 


tion that ha died uf the beating; yet the lenity of the Court in this 


| inſtance ſeemed to increaſe with the barbarity of the crimithl, 
fenen. eee ee vue and t be 
eee 85 ö 05 F * 
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pended- folely upon the intentiam which directed. them. A fact 


might be indiſputable; yet the intention of the accuſed might 
be juſtiſfiable, or atleaſt might not amount to the degree of cti- 


minality charged in the indiftment;z: yet by this doctrĩne the jury 


would-be mere oyphers, the Court alone would decide. Fact 
of the moſt criminal nature, circumſtances trifling or indifferent, oy 
might be blended in one indictment; and, in ſuch caſe, a ſpecial 


verdict would | 


he priſoner at the . mercy of the Court, 
| of trial byguiry to preveat,—{ Have 
diſcovered an inſtance (of. the-Court's actually taking ad vantage 
of a circumſtance of ;this fort, In the trial of Captain Douglaa, 
and two other men; for committing / a rape on Chriſtian David 
oa | the jury found the violent raviſhing Chriſtian Da vidſon, 

* ar being art and part thereof, not prouen. But found, chat, on 


he night libelledʒ Captain Douglaſs left, for three quarters of an 
hour, a company with which he was drinking; and that, on his 
| Las pig ene a challenged for / his hence 
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nf virginem  defloraſſet, and ſhowed his knee Mitled whit mud. 169 9 
he Court fined him in 300 merks. There is another ; 
eaſe in. which the jury made an abſolute ſurrender of their 

privileges. In the trial of. Marion Lawſon for child- murder, 

thity found the priſomer not guilty, in reſped? of no. probation * ; | 

but, in reſpect of the preſiumprions, camit the Priſoner to the confi 

deration of thi Court.—The Court ſentenced her to be whipped 


b e 


eee ee eee ee 
title the Court ta pronounce upon the priſoner the poena ordina- 
ria, the ordinary penalty of murder. The verdict of the jury ſet 
forth, that ſome words fell out between the priſoner and the fol- 
_ * giersy but did not fad who gave xife to the verbal injury. But, 
ſuppoſing the qpprohrĩous expreſſions uſed by the priſoner to 
have proceeded from mere wantonnebs, I apprehend it did not 
entitle three men, with drawn fyyorde or bayonets, to affault one. 
Arid It-cannot be maintained, without the height of abſurdity,” 
that this one, even after having uſed inſolent language, was to 
ſtand tamely and have his throat cut for his impertivence. The 
jury found that the priſoner, in defending himſelf, killed the de- 
ceaſed : The Court. condemned the priſoner ; therefore, the Court © 
condemned a man to be hanged for defending himſelf. The ſame - 
judges who ſat on this trial f pronounced the dreadful doom om 
the youth, who atoned with bis blood, for entertaining, on reli- 
een mmm £4 
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Counſel for the babe Dun- | Counſel for the e Reber 
can Forbeſs of Culloden, Ey: Dundas of Ku Ee. Ge. | 
bit Majeſty's Advocate, c. Oc. 
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1728 FPHE Peiloner was proſecuted at the fallen of - Suſanna 
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I Counteſs of Strathmore, relict of the deceaſed, of the Ho- | 


Bound James Lyon his brother, and neareſt lawful heir, and 
of his Majeſty” s advocate, for the murder of the Earl of Strath- 
more. It was charged againſt the priſoner in the indictment f, 
that, having a cauſeleſs ill- will at the deceaſed Earl of Strath- 
more, and conceiving deadly malice againſt him, he, on the gth 
day of May preceding, between the hours of eight and nine at 
night, without the leaſt provocation then given by the Earl; did 
aſſault him with a drawn ſword, and feloniouſſy murder him, 
by giving him a thruſt with the ſword into the belly, and through 
the inteſtiuco, till ir came out at his back, whercof he died on 
the Saturday after ; or, at leaſt; that he was guilty art and part 
ba g b tere or one or 1 of them. rA 
99 * 
8 Wie n and ingenious ae were [units on th 
Wenke of the inditment; the counſel. for the purſuers main- 
taining, that it inferred the pains of death; and thoſe for the 
priſoner contending, that it inferred but an arbitrary puniſhment. 


The 1 nn in r. to be lodged on 


b} 


both ſides. 122 2 *. 
vane 3 Subſtance 
e Recondoof Jalticiy, 10h July aft, 2d, 9d; Avguit Habs: 1 This 


Abe iv'publithed xt large in che Star Trials; vol. 9. p. 26. It — pages 
folio. W | 


— 


M U R D E R. 
1 Subſtance of the Purfuer 5 Information. ; 


The. information for the purſuer relates to the defences ſtated, 
viva voce, tor the priſoner, and its purpoſe is to obviate them. 
It is there contended, that, by the Moſaick law, * whoſo ſhed- 
deth man's blood, by man ſhall his blood be ſhed :* That the 
benefit of the cities' of refuge-was only granted where the killing 
was merely accidental; fince it was declared, that he who 
ſmites with a throwing ſtone, or with a hand- weapon of wood 
* wherewith a perſon may die, and he dies, the mur 
ly to be put to death: Although the argument is 


| lowed, ſuch puniſhments are lawful ; it is not equally clear, that 
ia thoſe caſes where the powers of the law are ſuſpended by the 


is ſure- 
juſive, 
that wherever, by the law of Moſes, capital puniſhments are al- 


ius aſylt, afforded in the cities of refuge, which as eſtabliſhed by 


| Poſitive precept, that, in ſimilar caſes, in countries where no ſucker 


privilege is allowed, no ſuch ng e Y the * 
n not be capital. 


That, bw the civil law, gaugbter, 3 in an affray, was puniſhable 
by death, from which neither paſſion nor provocation exempted, 
which is clear from it being ſtated to the Emperor, whether a 
huſband, who, urged by the vehemence of his grief, ſhould kill 
his wife caught in adultery, be puniſhable as a murderer, a caſe- 


which could not have needed a reference, if , ; 


mo had mitigated the EO: 


* There next follows an elaborate wed very ume argument, to 


prove, that, by the old ſtatute law of Scotland, little diſtinction 
| was ade ages premeditated 3 culpable bomncide „, and 
— nne. man- 
n give ſatisfaction this to mention, that the Court 
NR in 


„K againſt Lieutenant George 
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25 e It is-arguted; chat; by the praRice of our criminal 


- Www Courts, ſtill leſs diſtinction is made between theſe degrees of 


guilt. Indeed, that, to make any diflinction at all, is directly 
repugnant to ad 22d Charles IL A. D. 1661, and to the uni- 
form deciſions of the Court of Juſticiary from that period to the 
preſent. And a variety of criminal caſes in ſupport of this doc- 
trine are adduced; which confirm it in a wide latitude of abſur- 
city and cruelty, From all theſe, the following concluſion is 
Auwa ee That neither the drunkenneſs of the pannel, (ze, pri- 
onen) gt provocation given him, nor the ſuddenty upon 
< which't fact was committed, can afford a defence to the pan- 
nel to exculpate the e enn 5 ag N 


went. ee 1 . 


| - That che only defnce A the as a all 
plauſible, was, that intending to kili one man, he had killed ano- 
ther; inſtead of Lyon of Bridgetown, againſt whom the blow 
was directed, he had killed the Earl of Strathmore: On this 
branch of the argument, the information juſtly concluded on the 
1 authority of the civil law, and of common ſenſe, that, if the in- 
tention be murder, it makes not the leaſt differenee that another 
perſa rains eee it was e wat receive the mortal 
blow, mags 19 I. 2 ; 
ei e . | 
"3 leis . by 5 um of England, killing of | 
a a ſuddenty, in many caſes, is deemed murder; that, in ſuch caſes, 
[ne Peper | is often preſumed ; and that the facts, as ſtated 
: jt vs 
our, ft rinks of Wan Bart bes i Pit; the PSP 
the ravry, returned the following verdict: All in one voice 
N © Hpd.the panriel, George Storey, nat guilty of the murder libelled ; but, at the fame. 
T time, find bim guilty .of culpable homicide —The Court ſentenced the priſoner, 
Szenen ic pen 1999, merks of a/jrbemens i. e. olatiun, damages, to the private pro- 
| ſecutgr, and to undergo cight months ix 4 Records of Juſticiary, Janu- 
e - Re 


— 1 
. bs * * 


— 
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by:yhe priace, would be ſufficient warrant for a yerdiQt of nar: 
ee e praQice of England, _ MENTOR 


| SubPance of the Information for the Prificer. 955 


"kk ſets out with the declaration made by the priſoner at the 
bar, when aſked by the Lords if guilty or not? in theſe words: 


— 


181 


174 
* 


* My Lords. I find myſelf accuſed by this indiament of mali- 


* ciouſly murdering the Earl of Strathmore ; but, as to any ill- 


will, malice, or deſign to hurt the Eatl, God is my witneſs I 


had none: On the contrary, I had all the due regard, reſpect, 
© and kindoeſs, for his Lordſhip, that I ever had for any man. I 
\ * had the misfortune that day to be mortally drunk, for which 
I beg God's pardon; ſo that, as I muſt anſwer at God's great 
*©tribunal, I do not rememb&r what happened after I got the af 
©front your Lordſhips will hear of from my lawyers.” One 


© Ring T'am ſure of, if it ſhall appear that I was the unlucky 


« perfon who wounded the Earl, I proteft before God, I would 


much rather that a fword had been Aheathed in my'own bow- - 


© es. | And, further; I dedare; that I do not fo much as remem- 


A ber that I ſaw the Earl after i came out of the kennel, and even 


not ſo much as the drawing of my ſword ; and, therefore, * 


eanict acknowledge the libel as it is ibelled, © 


1 ln J . 


be facts are chen ſtated which gave rife to . trial, viz. that, 


on Thurſday the gth of May, the Earl of Strathmore, the priſon- 


er, and others, dined at the houſe of a gentleman, whoſe daugh- 


ter's funeral they had been invited to witneſs, and drank pretty, 
freely : That, after the funeral, they went to a tavern in Forfar, 


where they Again drank plentifully, and the priſoner was much | 


overtaken with liquor, and Mr Lyon of Bridgeton treated the 


Oye with ag and W. rg n e the Earl . 


n 


"the | 


4 b A K * 4 . 
, © a * N . 422 
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135728 the priſoner's, who accompanied his Lordſhip. Bridgeton fol- 
e jowed them, renewed his impertinent language, preſcribed to the 
yy priſoner how-he ſhould diſpoſe of his daughters in marriage, and 
ſettle his eſtate, having no ſons ; upbraided him with being i in 

debt; inſulted the Lady in whoſe houſe they were, griping her 
arm rudely, ſo that Lord Strathmore thought proper to break off 

the viſit. The priſoner and Bridgeton followed the Earl, and, 
| when they came to the ſtreet, ſome words paſſed; and Bridgeton, 
ſpeaking of the priſoner, ſaid, * God damn him, then took him by 

the breaſt and puſhed him over head and ears into a dirty ken- 

nel two feet deep, where, in his drunken condition, he might 
have been ſuffocated, had not a ſervant of the Earl's helped him 
out, which ſervant expreſſed, at the ſame time, his indignation at 
Dauben in theſe words, Sir, though you be a gentleman, . you. 
© are uncivil * That Bridgeton walked off, turned about to the. 
priſoner, and folding his arms acroſs his breaſt, laughed him to. 
ſcorn. The priſoner then, being recovered out of the kennel, 
drew bis ſword, and with a ſtaggering pace advanced to Bridge- 
ton, and made a puſh at him, when, the Earl haſtily turning a- 


bout, and puſhing Bridgeton aſide, rocived ihe fatal wound, 


From chis ſtate of facts, the counſel for the priſoner propoſed 
this defence, 1979, That killing is not murder, unleſs forethought 
malice againſt the perſon killed be either proved or preſumed: 

- That neither of theſe was the preſent caſe, for no antecedent. ma- 
> lice was charged againſt the priſonet in the indictment, ſo. could 
not be proved, and the circumſtances of the fact excluded ma- 
lice from being prefumed ; For it was charged that the puſh was 
aimed at Bridgeton, not at the deceaſed ; conſequently no malice 
could be preſumed to be entertained by the priſoner, towards a 
perſon againſt whom the blow was not directed. 24s, That the 
ee priſoner could not be more guilty in killing the Earl of 
1 Strathmore, by the thruſt directed at Bridgeton, than in Killing 
| . | Bridgeton 


MURDER 3 


Bridgeton himſelf; yet ſuch was the provocation given. by bim 1728 
to the priſoner, that had Bridgeton been killed, it would hFe wYV 
* been conſtructed only as caſual, or culpable homicide.” £4190 


It was then contended for the priſoner, that killing i in ſuch 
circumſtances was not capital by the divine law, The divine 
law was branched into two parts, the law of nature, and the 
law of Moſes, By the law of nature, it was argued; every ac- 
tion muſt be conſtrued according to the intention of the actor; 
and that the deed of a man, if not proceeding, from his will, 
was not different in point of merir or demerit, from the act of 
an irrational creature, or from an effect produced by inani- 
mate matter: That the priſoner obviouſly had no intention to 
kill the Earl of Strathmore, conſequently he could have no cri- 
minality in having occaſioned his death.— According to the Mo- 
faick law, it was contended in a very prolix argument, that it 
was immaterial whether the mode of exempting from puniſh- 
ment be in form of abſolving from trial, or of flying into a city 
of refuge, or other ſanctuary; and that, by the law of Moſes, 
the benefit of a city of refuge was hardly neceſſary in ſuch a caſe 
as the priſoner's. / By this law, the cities of refuge were appoint- 
ed as an aſylum to ſuch as had killed a man without malice 
prepenſe, or, in the language of ſcripture, without hating him 
in time paſt, i. e. a hatred of three days ſtanding. But that the 
act of killing que, when the purpoſe v was to kill e was a 
1 holy writ. a i nen 


3 the civil or common law, . various poſitions were main- 
tained, 1m, That culpable homicide was not capitally puniſh- 
ed; 2do, That homicide committed 222 ſuch high 7 


zun, That the priſoner” 5 intention to kill not being poined » at 
the 


. —_w___—©©l#e — — —_ 


LY 
14 2748 aid Earl of een but the eld of ese Mü G0. 
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2708 directed agairift another, the death of the Earl occaſioned by 
ſuch aſſault culd enen to e. or at man een 
bomieide. 


The 0 the priſoner then 3 mplaralig un, 


4 by the old ftarute law of Scotland, and particularly by James I. 


Parliament 3d, act 51. diſtinction is made between premeditated 


murder and killing of a ſuddenty upon provocation, in the lat- 


nition of Popery, the privilege of the ſanctuary was alſo abro- 


ter of 'which caſes; the benefit of the ſanctuary, which the 
church had obviouſly founded upon the aſylum of the cities of 
refuge, was allowed to the manſlayer. And if, with the abo- 


gated, that to alter thereby, and to aggravate the civil pugiſh=-- 
ment of crimes, muſt either have proceeded from an omiſſion 


| et per ara gol nw, elk eng neo 


- 


ee the es ied eee follows e 
chat, by the act Charles II. Parliament 1. c. 22. for removing 
of all queſtion and doubt that may hereafter ariſe in criminal 


- © purſuits for laughter,” the caſual homicide which was thereby 


declared to be exempted from capital puniſhment, did truly im 
ply. laughter not merely accidental, but that which was in fome 


1 degree culpable. It muſt indeed be confeſſed, that, conſideringy, 


: the infinite importance of this ſtature to our lives and ſafeties, 


it is expreſſed in a ſcandalous degree of inaccuracy, obſcurity, . 


77 or abſurdity ; and that, with the reſt of < our + cont _ it re- 
| een and ene e . 


Ehe information next endes vom to obviats we TY in point 
adduced by the purſuer, to prove that no diſtinction was made 


by the Court between murder and manflaughter : And ftates on 
F 1 1 * 2 2 4 1 1 4 „ : * 4 0 * : 
a 5 of Ant | « ©'L NI. 9 1 G 2 * . . 3 7 8 , J. 1 Fo * += 
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| ahGother hand certain deciſions; to ſhow, that 4  capital'pudiſh- "1728 
ment was not applied in + a ales which were Ave _ — 
egſual nor ieee 7.99917 de en 
510 ont mi 0 loi En 1! ge rg ft | 
Finally, it is 3 on behalf. of. the ht ts «, a 
_ 47mian-ſlaughter is ineffe#- not puniſhable at all in England, 
aud that nen en "IEP ny an e er 
. N a 
Irtö. Lic Dr 
FT — Had, That | 
| I the pannel having, by! premedetation and forethoug ht felony, 
wich à ſword. or other mortal weapon, wounded the deceaſed 
Charles Earl of Strathmore, of which wound, he the faid Earl 
© ſoon thereafter died 3 or, that he the pannel was art and part 
thereof, relevant to infer the pains of law; but allow the pan- 
nel to prove all facts and circumſtances he can, for taking off 
_ © the aggravating circumſtances of forethought and premedita- 
tion: Alſo find, that the pannel, time and place foreſaid, ha- 
© wing, with a fword ar other weapon, wounded the ſaid. Earl, 
6 of which: wound his Lordſhip ſoon died, or that the pannel wart. 
*art* and part thereof, ſepuratim relevant to inſer the pains of | 
law); and repel the defences ' propoſed for the pannel ; and re- 
mit him and the IE; as a relevant, to the Know- 
. of an r 72222 | 


* 


er 1E PR OO * 
John Ferrier 9 depoſed, that, at the time and place libelled, he 


| heard ane aſk the priſoner if he would give his * 
Aa o 


. een Gal 
in Forfar. "ap AF GO the rules of law in receiving of 
| | evidence; 


* 
= 
N £ 


- 
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8 Nord Raſebill2-e6 which her andvinred, Bie, Bridyeroin N 
e die if be would drink a bottle of wine, and drink rhe 
Ki health? and upon the priſoner's refuſing," Bridgeton took 
hold of him by the breaſt, and violently puſhed him into the 
oe), ſaying, *'Go and be damned, and your King George 
whom you love ſo well. The kennel was deep and dirty, dhe 
122 was immerſed into it, but not entirely covered ; his 
face, however, when he came out of it, was almoſt as black as 
his coat. He was helped out of the gutter by a ſervant of Lord 
Sttathmore 8. Whenever he got upon the ſtreet, he drew his 
ford and run towards ridgetun, hd, upon ſeeing this, laid 
hold of Lord Strathmore's ſword and endea voured to pull it out. 
Lord Strathmore then turning about, puſhed off Bridgeton, at 
whom in the mean time the priſoner made a thruſt with his 
ſword; Lord Strathmore at chat inſtunt was puſhing Bridgeton 
aſide and advancing to the priſoner, and the priſoner flaggering 
forward; followed the thruſt upon Lord Strathmore; men the 
company became ſo intermixed, that the deponent did not fee 
where the thruſt landed. Soon after he faw Mr Thomas Lyon, 
his Lordſhip's brother, with his {word beat the /prifoner's. ſword 
dut of his hand, who run off ſtaggering towards the Lady Auch- 
- terhouſe's lodging, and had almoſt fallen before he got in at the 
gate, and about the ſame time the. deponent faw Sar) fall 
_ down upon. the ſtreet, and afterwards carried af. * 


Willem Douglaſs faxe the priſoner falling n 
asel, while WO? was near r him but. * When he 
12881 * 211 wy 8 10 20 : . 2 5782 1 100 


* fo muck did che een den gent the ES * en 
this man a witneſs, although it was objecled ta him, and the objection dlearly 
proved in Court, that, ſince his citation to be a witneſs, he ſaid, © That he thanked 
WWW 


0 Ld - . * 
* & * . 1 
p g 4 * 
- 833 * . | 2, 
* 5 N * 
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bt dut of it, ho drew big ford and approached to the praupe, 
of which Lord Strathmore and Bridgeton were g 
time Bridgeton was ſtanding between the Earl and the priſoner, 
but all of a ſudden and « clap; the Earl came to be interpoſed 
6 betWeeri Bridgeton and the-parine? /* and at this time the pri- 
ſener was within fword's' length of the place where Bridgeton 
had been ſtanding. The deponent ſaw the priſoner make 4 
thruſt with his ſword, and the Earl was then ſtanding next the 
priſoner with bis face towards: him. His Lordſhip received a 
wound in his belly, and when he was carried into a houſe and 
 dreſfgg, the depenent brd him ſay, Wit; after be b word en- 
ne, A eh eh g gras 05 


3 


S — 


| ee FARCE e nh FI THO as id 
Beidgeton 'comverling together, but did not well hear what bis. 
- maſter ſaid. Bridgeton looked and fpoke angrily, and with both 
- his hauds puſhed his maſter into the gutter, who fell upon his 
back, and was covered near over the belly. The deponent in- 
ſtantly qumted his horſes and ran to his maſter's relief; but a ſer- 
vant of Lord Strathmores helped: him qut before he came up. 
The priſoner then drew his ſword, and with his face all beſpat- 
tered with, dirt, and the mire running out at the top of his boots, 
ö went pretty faſt forward, ſtaggering and ſaying, this can not 
be ſuffered,* On coming up to the Company, he made x puſſ 
at Bridgeton, who ere this had attempted to draw Lord Strath- 
more's word; and, when his maſter made the puſh, he ſeem- 
&% ef as if he had been falling, and ſaw him cloſe upon Lord 
Strathmore.“ But his- Lordſhip had put Bridgeton aſide, and 
advanced half a ſtep towards the priſoner, and, after this, they 
were ſo intermingled in a crowd that the deponent did not ſee 
what paſſed ; only he ſaw his maſter's ſword ſtruck out of his 
hand by another ſword, who thereupon withdrew to his ſiſter's. 
| att a. — 8 lodging. 


At cbt 


N 
Fr 
the 
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rn ing. Depoſed. chat his maſter was very drunk RY 
— bout a month; before, he heard the Earl invite the priſoner to his 
houſe, and ti invitation was accepted ; and, about eight days 
before this unlueky accident, the priſoner bid the deponent de- 
ſire the taylor to get his clothes ready, for he intended to wait 
upon . at nes, as ſoon as he had got his chaiſe 
home. ee Wo n 1535 GE Ee V's f " 
4 rng r than eh 
ee Clrnajie; A witneſs cited for che 99 bete 
ger ſhe was, depoſed; that, on the afternoon of the day libelled, 
Lord'Strathmore, Bridgeton, and the ptiſoner, « paid her g. viſit. 
. -She obſerved no ſort of difference between his Lordſhip and the 
priſoner ; on the contrary, the latter, and the reſt of the compa- 
ny, drank Lady Strathmore's health twice, and the priſoner toſ- 
ſed up his glaſs. Depoſed, that Bridgeton was very rude to the 
— ſeized the deponent by the it, ſqueezed it hard, 
and ſaid it would be no difficulty to. Break: it.” At che ſume 
time he took the /ptiſoner by the arm, ſtruck his hand down to 


tte table, and ſaid. Will ye not agree to give one ee 


6% een to: n ook wy gol * ene. 
N or 
Three 3 8 eine he: Abe: FEY den 005. N nad 
been ſome miſunderſtanding between the deceaſed Earl and the 
priſoner; but that they never heard him expreſs a grudge or res 


5 ſentment aglinſt his Lordſhip. And a variety of witnefles'depo- 


| ſed, that, on ſeveral regent occaſions, they had heard: the priſoner. 
 @pprefa great reſpect for the Earl; had ſeen nothing but mutual 


Civilities paſſing between them; and that the ela was a 2900 
8 mon, en weneldoc eie: . 
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{Daria Cauty, ballie of Porte depoſed, that, on the night K 1726 


belled, when he viſited Finhaven in priſon, he found him cry- 
ug to a great extremity, as if he had been diſtracted, faying, it 
was the greateſt misfortune that could happen him, and that he 


©. deſerved: to be hanged for wounding ſuch a' worthy. Earl.” 
Depoſed, that the priſoner. was drunk; but regretted his misfor- 


tune as if be had been ſober; and tat, bn wen was 


"26:5 


B W deer dle en 
more died of the wound about forty- nine hours after receiving 


it. Two of them depoſed, that his Lordſhip told them he did 


not believe the priſoner intended the wound for him; yet there 


was one circumſtance he could not account for, viz. that, after 
the ſword had entered his body, Finhaven N it forward 
2 , e a5 N ain wad 


| 4 
n. Prijimer 5 Counſel change PR OY), 
Neg. 
The A hitherto propoſed for che beider was, that the 
r FOE of the caſe conſidered, he was not guilty of mur- 
der, but of manſlaughter. The Court over- ruled the defence; 
for they found, that the priſoner having, time and place foreſaid, 
hr 6 the ſaid Earl, of which wound his Lordſhip died, ſepa- 
elevant to infer the paint of law, and. repelled: the defences 


aal mode of defence was net adopted, the priſoner was won 
© 

At * Happily for! the 3 Aud happily for the country, his 

counlel poſſeſſed ſpirit and abilities equal to the important-taſk. 

Sprung of a family that ſeems. to give to its deſcendants an he- 

reditary title to greatiatents, he had the twofold merit of ſaving 


. Now the killing was. indiſputable ; therefore, if ſome. 


3 
is. 


— 21 


+ 

- 

9 = 4 
+ 7 * 4 
"4 „ o 
” b 


_ hy - oy 

12 1 * 

. * Y F 
-- 2g 


4 


G - 
* Nn 5 
ps), 28 


= 5 1 * ; 1 
. 's 78 . 
FI" 


. <4 
* io. 
Ls =» 0. 4 2 — 


* 12 "= 7 
a — —— e 


r rr 
. : p ; 
3 - 


: WR | a3 © Waals | * 


„ 


„ m vn D . 
tad bis cent, and wrenching te rights of gn fo hog | 


He repeated . 8 the eee e 
me Court, to ſhow that the exceſſive provocation the priſoner 
had received, the ſuddenty of the fact, and the certainty of his 
having entertained no deſign to harm the Earl of Strathmore, 
rendered him excuſable in having been the cauſe of his Lord - 
ſhip's death. He told them with a manly confidence, which con- 
ſcidus right inſpited, that they muſt not be ſtartled at the inter- 
locutor of the Court. He unfalded th purpoſe and powers of: 
2 jury, which was ſimply, that no perſon ſhould be Tubjedted to 
a criminal ſentence unleſs convicted by his peers; and: that a jury 

which renvidted, without being ſatiqed of te priſoner's guilt, 
were-themſelves guilty of treachery and murder. He explained: | 
how the King's counſel, in the reigns of the royal brothers; by 
mixture of imperious dictate, and ſophiſtical argument, wrench- 
ed from weak jurymen, trembling under the tod of power, the | 
privileges veſted in them by the conſtitution :. And the acrimgpy 
of his remark on-thoſe tools of deſpotifſm who undemnine&the 
privileges of aſſize, was in part directed at thoſe timid: jurymen 
. who' had aſſorded the repeated "precedents . Which ' were now 
grounded upon, as forming a change in the law: itſelf. He told 
them, that, hy the ſtile of verdicts which had lately crept in, + 
jury by fading proved, inſtead: of guilty, or net guilty,” might 
futrender into the hands of tho Court, perhaps alſo of the'execu- 
tioner, the life of a fellbw citizen, who they were convinced-had- | 
* Filled the deceaſed in ſelf-defence: And, in thy. moſt pathetic 
 hnguage, he deplored the fate of Canmnig, who fuſfered by the 
Dands of the exvoutioner for a deed: which the ur fauvied hd 
Wen done mm ſelfedeftnce. He maintained, that the judges, by 
0 7 6 at the time be OI hob 
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| ** .cplalon upon the point at ile, had teſtified, their Mug 
reſolution, to condemn the priſoner, unleſs the j jury ſhould 9 
pronounce a verdict putting it out of their power: That | 
the only object for their deliberation was, whether, in their 

own. mind, the priſoner had committed. murder, or whether 

hie guilt was diminiſhed or annihilated by the circumſtances of 

the caſe, He inſiſted, that this was the critical moment which 

was either to rivet the prerogative of the Court over the privi= + 
leges of a jury, or to emancipate them from the ſubordination — 
and inſiguificance into which they had been degtaded by a go= ſn 
vernment, which: finally as overturned on account of its reite- 

rated attempts to overthrow every ſpecies of liberty-civil and re- 
 Higious: And that the liberties of their country, the blood of the | 
innocent, and their future peace of mind, depended upon. the | 1 
degree of juſtice and reſolution which they ſhould diſplay in bop 5 
verdiet they were about, eee 135 
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The jury, hone voices . und the F wor 
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eee a W Wb web 
i phat Theſe which he made out in this cauſe are preſerved; they are ex- 
trexaely ſhort; conſiſting ef but a few ſentences, containing the heads of his argu- 
ment. The ſubſtance, however, of his ſpeech to the jury in defence of the priſon- 
er, is in ſome tenſure extand in the memory of his ſon, the Lord Prefidenit,” who 
has honoured ane with the moſt! uſeful and obliging communications in the courſe 
of this work. + The jury divided twelve to three. The following 
perſbns found net guilty: Sir Robert Dickſon of Invereſk, chancellor of the jury, 
George Loch of Drylaw, Walter Riddel of Granton, George Warrander of Brunts- 
field, Thoms Brown of Bonnington, | Balfour of Pilrig, Robert Dundas, 
David Inglis, David Baird, Alexander Bla and John Steven, merchants, 
and james Kerr goldimith Edinburgh. The three who. difſented, and proteſted 
againſt the verdict, werej/Johr? Watſon of Muirhouſe, George Haliburton of For- 
— el; think to-the jory, and John Couts merchant Edinburgh. | 
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IHE anger was natural broth to | Mr — of Ardtbeit, 
' whoſe eſtate was forfeited on account of his being engaged 
in the late rebellion, He was brought to trial before the Circuit 


57 Court of Juſticiary at Inverary, upon the 2 iſt of September 1752, - 


for the murder of Colin Campbell of Glenure, factor appointed 


buy the: Barons of Exchequer: upon the forfeited eſtate of Ardlj- 


- ſheil. , The murder was perpetrated upon Thurſday the 14th of 


May preceding. Mr Stewart was apprehended upon Saturday 
the 16th, committed priſoner to Fort-William, and kept there till 


| the day of his trial in ſuch rigorous confinement, that his friends, 


his wife, and children, his agents, and counſel, were for the moſt - 


part denied acceſs to him. In the precognition that was taken 


concerning Glenure's murder, the ptifoner's wife and children, 


contrary to the dictates of humanity, and rules of law, were re- 
peatedly examined, upon oath, on every circumſtance relative to 
the murder alledged to have been perpetrated, by their huſband 
and father, and their depoſitions were adduced in evidence againſt 


him when he ſtood trial for his life. Archibald Duke of Argyle, 
| Lord Juſtice General, with the Lords Elchies and Kilkerran, fat 
as Judges: And in this caſe atone did, a Lord Juſtice General, 
8 and a. 25 * ever make e their Wy at a circuit. 


- 


The indiäkwest, which, is very ee was raiſed at the e 


of Mr Grant of Preſtongrange, his Majeſty's Advocate, and of 
f the widow and Sdn, or the Cen. * the F, and 
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Allan Breck Stewart were charged 1 in it as guilty of the murder; 1757 | 


Allan Breck as the actual murderer, and the priſoner as being ** 


art and part, or an accomplice. The former not appearing, ſen- 
tence of outlawry was pronounced againſt him; the trial went 
on againſt the latter. The indictment endeavoured; by a very 
long chain of cixcumſtances, to fix down the guilt upon the 
priſoner. It ſet forth his having conceived a reſentment againſt 
the deceaſed on account of his having, in quality of factor upon 
the forfeited eſtate of Ardſheil, turned the priſoner and other 
' tenants out of their poſſeſſions : That the priſoner, in repeated 
expreſſions; threatened vengeance againſt the deceaſed : That he 
conſpired to murder him ; and inſtigated Allan Breck Stewart, a 
man of deſperate fortune, to this bloody enterpriſe : That Allan 
Breck did accordingly. waylay the deceaſed, and murder him in 
the wood of Lettermore, in the afternoon of Thurſday the 14th 
of May laſt, by ſhooting him through the body, ſo that he died 
upon the ſpot : That Allan Breck immediately abſconded; and 
that the priſoner applied to his friends, and procured a little 
money, which he ſent to Allan Breck at a od ana! appointed, to, 
re him to. make his a 


he trial began by long pleadings upon the relevancy of the 
indiftment, i, e. whether, upon ſuch indictment, the priſoner could 
be brought to trial for his life. Theſe pleadings, on the part of 
the priſoner, were extremely ill. judged; for the only objection 
which they urged to the procedure of the trial, whrich in the leaſt 
conſiſted. with law or common ſenſe, was, that Allan Breck Stew- 
art, the alledged actual murderer, ought to be tried and convic- 
ted ere the priſoner could be tried as his accomplice. And the 
pleadings. were attended with this bad conſequence, that they af- 
forded an opportunity to the counſel for the proſecutor to pre- 
judge the jury, * dreſling up a tale. of guilt; by making an ar- 
"Eb. tificial 
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0 2752 Steal nee of cireumſtances tending to crimingts the 
* priſoner, which, without ſuch artful diſplay, could not have im- 
preſſed a conviction of his guilt upon ſimple and impartial men; 
ſo that in a country where the minds of men were exaſperated 
a againſt each other by political reſent, family feuds, and a 
long train of mutual injuries, the jury“ might naturally con- 
found the eee, of a lawyer with the een of 2 
DONE ned Rr» + 5 : 
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The harangues of the Us . were indeed 6 at 
bly violent and inflammatory. A chieftain, who has ſince re- 

; linquiſhed the emoluments of the bar for the laurels of the field; 
ho was reclaimed from the paths of rebellion (the error of his 
juvenile days) to the ſervice of his country, was deterred br. no 
motises of delicacy from appearing in this cauſe, and expiaring 
his former offences. againſt government by the zeal 
born aſſection. After expatiating on the danger to indiyiduals, 
if the crime of aſſaſſination was to go unpuniſhed, he proceeded | 
thus: N But what, I hope, my Lord, we s all hold of greater im- 

© portance than the ſafety of individuals; the intereſt, the honour, + 

of this country is very nearly concerned, not to ſuffer the moſt 
L daring and bare-faced. inſult to be offered to his Majeſty's au- 
: ee and government; and offered at a time when we, in 
common with his Majeſty” s other ſubjects, are reaping the. fruits 

8 © of bis e bevien oy. Lay, my e our e, ho- 

P 3 = # bs 1 ; Fans Hoy. 
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„ The following perſons fat r Calin Carpet af Cribs, Doug 
© Macdougal of Gallanah, Alexander Duncanſon of Kiles, Duncan Campbell of 


South-hall, Hector Macneil of Ardmeaniſh, James Campbell late bailie of Tive- 
rary, James Campbell of | Raſheilly; Janes Campbell of Rudale, Colin Gilleſpic 
of Balimore, Colin Campbell of 'Skipniſh, chancellor of the jury, Duncan Camp- 
bell of Glendaroul, Colin Campbell of Ederline, Niel x of Duntroon, 
Archibald Campbell of Dale, and Niel Halo 
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* nour, is concerned, not to ſuffer this, without 0 to 175. | 


wipe off the ſtain from the country, to ſhew the King, and to ng 


* ſhew the world, that this is the bloody deed of one or two 


« wicked and deſperate men ; a deed which the country abbors, þ N ö 


* and which it will not fuffer to go unpunihed. 5 
A counſel who followed apon the ſame” ſide, 0" out yet 
more explicitly the motives to this proſecution. He treats of the 
priſoner s character in theſe words: I will not ſay that his cha- 
© raQter in private life concurs againſt him; I have no authority 
from my employers to aſſert it; nor will Laſſert what is not 
ſupported by evidence: But I muſt ſay, that hzs family and con- 
nectiont, his character and conduct in public hife, are /o Ng: 
* circumſtances forming a preſumption almoſt equal to a proof, in 
* ſupport af the charge brought againſt bim: Theſe are the moſt 
© powerful adverſaries he has to firuggle with, and from them 
c that 192 opinion of bis guilt has taken its riſe.” | 


- The argument on the reviney being finiſhed, as binn pro- 
nounced the only interlocutor which I apprehend they could do 
according to law: © Repel the objections to the libel, and find 
© the libel relevant to infer - the pains of law: That, time and: 
© place libelled, the deceaſed Colin Campbell of Glenure was 
* murdered, and that the pannel, James Stewart, was guilty ac- 

* tor, or art and part thereof; but allow the pannel to prove all 

* fats and circumſtances that may tend to exculpate him; and: 
© remit the pangel, 3 the libel, a8 wu relevant, to the: 

2 Kg of fa affe. 7 . 
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1752 Mungo Campbell, writer in Edinburgh, depoſed, that he ſet 
out from Edinburgh on the 7th of May laſt, in company with 
the deceaſed Mr Campbell of Glenure, to affiſt him in ejecting 
ſome of the tenants upon the forfeited eſtates of Ardſheil and 
; Lochiel, over which the deceaſed was factor; ; which tenants, it 
Was apprehended, would not remove till legally ejected : That 
they went to Fort-William ; and, in their return, they arrived on 
WE. Thurſday the 14th of May at the ferry of Ballacheliſh, purpo- 
, ſing next day to eject ſome of the tenants of Ardſheil. The de- 
1 ceaſed, after waiting about an hour, and communing with ſome 
of the tenants, eroſſed the ferry between four and five in the af. 
ternoon. Glenure and the deponent entered the wood of Let- 
termore, and coming to a part where. the wood was pretty thick 
upon both ſides, ſo that the murderer could have eaſily concealed 
himſelf in the buſhes, and where the road was ſo rough and nar- 
row that they could not ride conveniently two horſes a-breaſt, 
the deponent went foremoſt, and might have been about twice 
che length of the court- room before the deceaſed, when he heard . 
Cf ſhot behind him, and heard Glenure repeatedly cry out, © Oh! 
1 am dead.” The deponent immediately returned to Glenure, 
alighted from his horſe, and alſo took the deceaſed off his horſe ; 
then run up the hill from the road to ſee who had ſhot him. 
He aw, at ſome diſtance, a man with a ſhort dark coloured 
coat, and a gun in his hand, going away from him ;* and there 
* _ © was ſo great a diſtance between them, that the deponent thinks 
_ he could not have known him although he had ſeen his face. 
Woe. As the deponent came nearer, he mended his pace, and diſap- 
. peared, by high ground being interjected between them. After 
Slenure was taken from his — he leah a while upon the 
| Leponent's 


1 
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deponent's ſhoulder, endeavoured to open his breaſt to ſee where 1752 
the bullets with which he was ſhot came out of his body, and 
was not able; but there were two holes in his waiſtcoat, over 
the belly, where the bullets had come out. After continuing 

upwards of half an hour in agonies, Glenure expired. Depoſed, 

That there are places in the wood ſo ſituated, that a perſon ſtand- 
igg there might ſee moſt part of the road from the ferry to the 
wood, and even part of the road from the ferry to Fort- William, _ 

| ſome of which places are not a muſket ſhot from the ſpot where 5 
Glenure Was murdered. : 


John 8 ſervant to Glenure, RESIN that, on . 
14th of May laſt, when he was riding about a gun ſhot behind 
his maſter in the wood of Lettermore, he heard a ſhot, which be 
took to be the report of a muſket. - It neither alarmed him, nor 
did he know whence it came; but, when he came up, he ſaw | 
the preceding witneſs wringing his hands, and his maſter lying - 1 
on the ground with a great deal of blood about him, juſt breath- 
ing, and not able to ſpeak, The deponent was deſired by the 
preceding witneſs to go in queſt of Mr Campbell of Ballieveolan 
and his ſons, inform them of what had happened, and entreat 
them to come immediately to the ſpot where the deceaſed lay. 
He was directed by a neighbouring tenant to go to the houſe of 
James Stewart, the priſoner, in expectation that he would learn 
from him where Ballieveolan was. The priſoner ſeeing the de- 
ponent: weeping, inquired what the matter was? the deponent 
told him hig.maſter was killed; upon which the priſoner aſked 
him by Wm and how it was done? to which he anſwered, he 
did not know by whom, and believed it to be by a ſhot from a 
gun or piſtol, The priſoner wrung his hands, expreſſed great 
concern at what had happened, as it might bring innocent peo- 
ven to trouble, * he prayed might not be the caſe. Depo- 

t. ſed, 


5 
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1752 ſed; That, when his maſter and he were about three miles on 
WY their way coming from ee Mr the day of the murder, 


* John Maceall, 5 priſoner” s ſervant, Ll 


MURDER 


they met John Beg Maccoll, a ſervant of the priſoner's, going 
there, and that Mactoll had performed his journey, and returned - 
to the ferry of Ballacheliſh about the ſame time with the depo- 
nent, his maſter and he having ſtopped about an hour and a half, 
or two hours, on the road: That Maccoll was impatient to he 
ferryed over, and did croſs the oy: about: ht an hour leds. 
Glenure. 1 Is); L 


Donald Kennedy, 1 depoſed, That, * 22 
and his company were at the ferry of Ballacheliſh, the deponent 


ſaw John Maccoll, the priſoner's ſervant, who ſeemed to be 


in a hurry to croſs the ferry, Glenure ſaid to him, Sir, you 
6 travel better than 1 do.“ To which he anſwered, I am in a 
haſte; and fo went over the ferry about an hour before Glen» 
ure croſſed it. The deponent, who was in company with Glen» 
ure, for the purpoſe of executing, the warrant of ejectment, eroſ- 
ſed the ferry along with him, and went on before. When he 
had got about half a mile into the wood of Lettermore, he heard 
a ſhot, which he did not regard, till hearing Mungo Campbell 


make a great noife, like one weeping, he returned, and Mungo 
aid to him, The villain has killed my dear uncle; adding, 


* that he had only ſeen one man; and that he, the deponent, aſked 
no queſtions, being in confuſion, and dreading the ſame. fate 
* himſelf.” Depoſed, That, ſome time after, when the people 


rene gathered. out the corple, al den, ns them, 


1 Roy rie ; depoſed, That, on Aer the. ” 
de 


ol May laſt, he ſaw Allan, Breck Stewart in Ballacheliſh i in the 
forencon, dreſſed ina dun coloured great coat, In the eyening, he 
ling at a, good 


ae 
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rate from the ferry of Ballacheliſh aq, bis maſtgs's houſe. The 1752 
deponent joined him, aſked. where he bad been? and got for an 
ſwer, at Maryburgh (the village of Fort- William) for Charles 
Stewart, notary pubis Maccoll father told him, that Glenüre 

was to be that night at Kintalline. About two hours after, the - 
deponent, who was then in the wood of Lettermore, hearda 
that and on x going 21 found e was en r 


. 
191 
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Dusenn Campbell ae e * at 8 depoledy That due 

day in April laſt, when Allan Breck Stewart was in his houſe, 
Allan ſaid, that he hated. all the. name .of Campbell; and bid the 

| deponent, if he had any teſpect for his friends, tell them, that, 
if they offered to turn out the poſſeſſors of Ardſheil's eſtate; he 
would make black cogks. of them; which the deppoent-gnder=@. © 
Rood to mean; that, he would ſhoot them. Allan Bregk ſaid. 
that he had another quarrel with Glenure beſides his turning the | 
people of Ardſheil out of their poſſeſſions, viz. his writing to 
Colonel Crawfurd, informing; chat Allan, Breck ; was come from 
France t, but that he was too cunning for Glenure ; for that, 
when at Edinburgh, he had made up his peace wick, Genetal 
Churchill, and got a, paſs, Depoſed, That Allan Breck ſad '4 
twenty times he would be upſides with Glenure, and wanted 4 
nothing more than to meet him at à convenient place: That — 
Allan Breck was not drunk, for; he cauſd wall and tall at, well, | 
as any man; but it could n be obſerved he bad, heew Sik: 
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from one of the Britiſh ke after the battle of Preſton, joined the 
rebels, and afterwards enliſted in the French ſernice . 0! byvro! s 24 
ado} | 5 

| | 


1552 Robert Stewas 3 That, ſome time in April laſt, he was 
in company with Allan Breck and the preceding witneſs. Allan 
complained much of Glenure's and Mr Campbell of Ballie veo- 
lan's conduct towards him, and particularly of Glenure's ſend- 
ing notice to Fort- William of his being in the country, ſo that 
he might be apprehended: But he would be upſides with him; 
and take an opportunity to deſpatch either him or Ballieveolan 
before leaving the country.— Allan Breck was much in —_— 


when he even theſe ae 3398p 40 d 


Malcolm we Maceoll ape Modder at Phikabihs dep6led; | 
. That, in April laſt, Allan Breck Stewart, and John Stewart in 
| Auchnacoan, fat up all night in his houſe drinking. Next mor- 
p ning, John Maccoll, ſervant to the deponent, came into the room 
in a ſhabby codificion;”” Kilin' Breck 'afked who he was?” John 
Stewart anſwered, an honeſt poor man with à numerous family 
of children, and it would be great charity in any body to aſſiſt 
him: Upon this Allan Breck deſired John Stewart to give him 
a ſtone of meal and he would pay for ir. He then gave Maccoll 
a dram, and ſaid, / be would fetch bin the red fox / ſkin, he 
*. would give * what was much beiter; to which - the ſaid 
John Maccoll anſwered, that he was no ſportſman, and that he 
o much better ſtilled in ploughing or delving.” The deponent 
took little notice of theſe exprefli ons at the time; but, after hear- 
ing of Glenure's murder, he believed that Allan Breck meant 
Glenure, as he was commonly called Colin Roy, i. e. Red Colin. 


Juohn Stewart of Faſnacloich depoſed, That told Allan Breck | 
that Glenure was come from Edinburgh to remove the tenants ; 

to which Allan Breck anſwered, if he had-a warrant, there was 
no more to be ſaid; but, if he had not a N Ogre be world not 


be allowed to remove * 4 911 5 2? 
| Job 
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"Abi "OE ſon to the preceding witneſs, depoſed, That Al- 1752 | 
| hn Breck, after a' viſit of three days at his father's ere Jeft i 
on the morning of Monday the 11th of May. He was then 
dreſſed in a long blue coat, red waiſſeoat, and 45 brotebes, 
and had a feather in his hat; but, when the deponent met him 
next day at Ballacheliſh, he was dreſſed in a black ſhort coat, 
with round white buttons, with a dark great coat over it; and 
he had on trouſers and a blue bonnet. The deponent 3 
to Allan, that he had changed his dreſs, who anſwered, he did it 
becauſe the day was warm. John Stewart younger of Balla- 
cheliſſi ſwore, That he ſaw Allan Breck at the deponent's father's 
houſe on Tueſday the 12th of May laſt, asd heard him aſk | 
| quefiions n Neu- 8 varelling 0 Lochaber,” nnn hp: - 


44 


ene Maccolll Ge to the or epoled, Thi 06 

the; afternoon of Monday the 21th of May, Allan Breck Stewart 
came to the priſoner's. houſe dreſſed in a long blue coat, red waiſt- 

coat, and black breeches ; but the priſoner was from home, ha- 

ving gone to Keels to meet Mr Campbell of Airds, and it was 

late at night before he returned: The family waited ſupper on 
him; and he ſupped in company with the ſaid Allan Breck, a 

daughter and a nephew of the laird of Fafnacloich, and the. 
priſoner's own family. Allan Breck did not lie all night in the 
houſe, but in a barn “; and next morning left her maſter's houſe. 
_ Brock; Ne be left the houſe, had on a ous coloured 


LY | ; | 1 Sreat o 


b Scot- 
Hand. In that hoſpitable country, ſuch troops of viſitors are entertained as would 
derange the economy of a more poliſhed. people. When they go to reſt, they are 
never incommoded for want of lodging; as ſheets and blankets ſpread on heath, 
eee acai ox oma 
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4751 Sat coat;! On the evening of Friday the 15th of May, * faw 
"OW Mrs Stewart, the priſoner's wife, put into a:ſack a long blue coat 


and a red waiſtcoat, which ſhe took to be Allan Breek's clothes; 
and was deſired by her to hide them without the houſe, 'which 


was done accordingly. On Saturday evening her miſtreſs de- 
ſired her to x 
| "POT TORO | 


5 Archibald Mes, depoled, RN ai e eee 


for what ſhe had hid, and leave it at the back of 
by wg this alſo; ang lan ne eas clothes 
. os | ” 543 ” OO. od | «| I F 


May, he came to the houſe of epd who was not then 


dt home, but arrived before night - fall. Allan Breck came there 
A little after the deponent. The priſoner and his family, Allan 
hBreck, and the deponent, ſat in one room, and ſupped together; 
dad be did! not obſerve Allan Breek and the priſoner ſpeak in 
Aal private that nighr. The deponem, and Allan Stewart, a fon of 
che priſoner a, lay in one bed; and Allan Rreck and Charles Stew- 
_ ant; alſa a ſan of the; priſoner's, lay in another bed in the ſame 
bern. They all went e about one time, and roſe to- 
gether next merniag; 


and the doponent did not fee the priſonet 


1 tt ©: STS i 9 "it 05 ee 83 ar beat Belt Kh 1 


. OTE: * Alexanter Stewart of Ballacheliſh 1 That Allan Breck 
Sant 0 his houſe in the, afiernoon of, Wednelday.ghe x 3th of 
May, and flaid with him till next day between eleven and twelve 
5 5 g clock, when he went a- fiſhing i in a neighbouring rivulet, and 
5 did not take leave of the deponent, ſince which time he has not 
dees bim.... As the murder bappened that nights and as Allan 
Breck did not return tothe deponent's: houſe, he next morning 
| HOU 1 0 9 5 that Allan een ung ry ny ee 
it 44300 2th 2 M Lys 219 fi Nn 1) 4: * b. in 
| © This adi eee ke akg. 1 mad hero be ob 


MURDER _ 
in ihis murder | Allani Breck was dreſſed in e coat, 10 1752 
under it a n black r. hn white em- te Ad; 


+ 4 rt 1 


ele Mesa in Baldchelh Add T was mib, the 
#4 of May; be met the priſoner, - and, upon expeiſing his re- 
gret at Glehare's murder, the priſdner jeined wirf Min; and ad- 
ded, that one Serjeant More, who, to the deponent's' knowledge, | 
had not been in the country theſe ten years, had threatened harm 
to Glenure in France, On the preceding evening, the deponent 
received a meſſage, that a perſon at a little diſtance. from the | 
| heuſe' wiſhed to fee him. He went, and found it to be Allan 
Breck Stewart, dreſſed in a great coat, and a dark ſhort coat un- 
der it, with white metal buttons. The deponent challenged him 
as guilty of the murder; he ſaid he had no concern in it, but be- 
lie vet he would be ſuſpected; and on this account, and being a 
_ teſexter; it was neceſſary for him to leave the kingdom: Theres 
fore; as he was very fearce of money, he requeſted the deponent 
to go to the priſoner, and acquaint him, that he Allan Breck wat 
Zone to Koalifnacoan, and deſire him, if palſible, to ſend him money 
there. The deponent promiſed to deliver the meſſage, and did 
- deliver it to the priſoner, who, without faying whether he was = 
3 to A yu e or 1 _ ay Altan dtn bimſelf did | = 
.. i e 
fie, C ²˙ wathen crtinck ebb | > 
is not to expreſs. the aQual words of the witneſs, but for the judge, or commiſſion- 
er, to clothe the witneſs's ideas in the moſt ſuitable language that occurs to- him. 1 
Thus thh-witnels's idea, when committed to paper by the judge, is ſometimes very ” 


different from that which 1 delivered. The judge who, dictated to the clerk ö ." 9 
eburt Mr Stewart of Ballacheliſh's evidence was the Duke of Argyle himſelf. L « + "22 2 0 F 
appreKenid the deponent meaned "only, that” he really thought Allan Dreck mist _— 


be:guilty of this murder 4 yet his evidence is ſo worded as to imply, thit the actual 


AO wg Eero who were joined with him in contiiving- 
this murder. 
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MURDER 
not come for money if he wanted it? to which the deponent 


<YV anſwered; that Allan told him he would be ſuſpected of the 


murder, and was a deſerter. The priſoner replied, he hoped in 
God Allan Breck was not guilty of the murder. On the Sun- 


day after, the deponent met Alexander Bane Stewart packman “, 


who told him he had been at the priſoner” s houſe of knchern, 


and had got either three or five guineas, to be left with John 


Breck Maccoll in ee, for Allan Breck's -nhs if he cal- 
ol there, 55 


Jol Macdonald of Glenco depoſed, That, « on Fade the x 5th 
of May, Allan Breck came to the deponent's houſe between three 


and four in the morning, when the family were all in bed, knock- 


ed at the window, and did not ſtay above a quarter of an hour, 
and gave him the firſt notice of Glenure's being murdered the 


d evening before in the wood of Lettermore. Allan Breck ſaid he 


was going to leave the e and had come to bid him fare- 
well. | | 


Mary Macdonald depoſed, Ne 2 the . of May, 
a little before ſun-ſet, ſhe ſaw Allan Breck fitting in the wood 
of Koaliſnacoan. On her approach he ſtarted to his feet; the 


common ſalutation paſſed between them; but ſhe was alarmed at 


ON a man in a 1 wag ſo remote. 
» $2: 
Allan Beg Canton: W That, about the 18th of i May laſt, 


| All Breck Stewart, his nephew, having come to his houſe, the 


deponent ſaid, he fuppoſed Allan would be ſuſpected of tHe mur- 


der, who anſwered, he thought ſo too. The deponent preſſing 
him earneſtly. to make a clean breaſt,” -be declared he never had - 
ſeen Glenure dead ar alive. The deponent repeated his inſtan- 

2 Pedlar. * 
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ces with him to tell whar hs bew, of the murder, till at laſt he 
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became angry, Allan Breck added, that his only fear was to GEAR, 


be apprehended by the Military, which might prove fatal to 
him, as he had been a deſerter ; and that Glenure's friends were 


at preſent in ſuch rage and fury, that he was wt at were 115 | 


appretiended, he would be 155 


| Aldvacidet Stewart of becher depoſed, That the oriſoner 


was many years tenant to his brother, the Laird of Ardſhiel, up- | 
on the farm of Glenduror: That he was removed from his poſ- 


ſeſſion by Glenure, faQtor upon this forfeited eſtate, and the lands 
given to Mr Campbell of Ballieveolan: The deponent beivg a 
near neighbour of the priſoner's, had frequent opportunities of 
converfing with him on the ſubject of his removal. The prifon- 
er ſeemed diſſatisfied with it ; adding, however, that he did not 
think Glenute would have Wan den him, if Mr Campbell of Bal- 
lieveolan had not ſought theſe lands from him. Depoſed, That 
the chief regret which tlie priſoner expreſſed for being turned 
out of his farm, was, that the children of the family of Ardſheil 
would thereby be deprived of the gratuity he was wont to tranſ- 


mit them. Depoſed, That the priſoner removed voluntarily en 
the mow of CME; A at om liz 5 


| Donald Campbell of Airds Jepoſed, That he was emplojed by 
Glenure as his ſub- factor upon the eſtate of Ardſheil. The 
priſoner- told the deponent, that whatever was made of theſe 


rents aver what was paid into the Exchequer, was accounted for 


to the children of Ardſheil; and, when the priſoner removed 
from the farm-of Glendurtt: beid- to che deponent, he had 
reaſon to believe the excreſcence*of the rents of that farm would 
ſtill be accounted for to, ap and, Ned ur Be "Wag 

520 a: as to his ewn Pemovat. " c 
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753 . Charles Ste wart, writer and notary depoſed; That the mien 
A wrote him a letter, deſiring him to go along with the tenants of 


Ardſheil, and i intimate to Glenure a ſiſt which had been-obtain+ 
ed upon a bill of ſuſpenſion againſt their removing. The depo- 
nent accordingly went to Aucharn that night; and next day, 
which was the firſt of May, he went along with the tenants to 
Glenure's houſe, intimated the fiſt, and took a proteſt. The 
priſoner did not go along with him. On the 14th' of May he 


got a ſecond letter from the priſoner, deſiring him to attend next 
day at the ejefion.of the tenants, but he declined going, becauſe 


he did not chooſe to diſoblige Glenure. When the deponent was 


at Aucharn on the iſt of May, he ſaw Allan Breck Stewart there, 
who was dreſſed. in a /bort black Highland coat, with white but- 


tons and | trowſers, He then heard Allan Breck. ſay, that he 
thought. it hard in Glenure to remove the tenants of Ame 
ee eee thoſe of Mamore. W e nd b 


4 e * 


John M*Carquodale i in Ballacheliſh . That, on the laſt 


night of (December, he was prefent, at Kintalline when, Glenure, 


che priſoner, and ſome other company, met together: High 


words paſſed between them ; and it being apprehended a quarrel 
would enſue, the deponent and ſome others took the priſoner 
out of the room. The priſoner was diſobliged at being ſeparated 


ö | from Glenure, as he expected 2 have gone home with - 


him that night to the priſoner's, ;.and ſaid, if nobody had 
2 See, * 1 pal beve þ r cot egy 7 


| 3 a rats depoſed, That, in the end 


of April, the priſoner, topped. at his houſe to get his horſe fed. 


He called for a dram; and one Maclaren, a merchant in Stirling, 
. * priſoner to * the 4 to a dram; to which the 


p. iſoner 
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priſoner anſwered, * be did not know any thing be would, help the 22 
| ©. deponent, or any of. bit name, to, if it was not to the gibbet. of h 
The deponent replied, ſaying, it nns If any of the Campbells | 
' were at the'gallows, the priſoner would draw don their feet; 
to which the latter rejoined, thoſe © of ;/ome ibem be would; 

and of ſome of: tbem he would not,” The deponent then ſaid, 
he ſappoſed Glenure was the man of the name with whom the 
priſoner had the greateſt quarrel, but he had no good cauſe for 
it; to which the priſoner anſwered, if Glenure had uſed the de- 
pee as ill as him, by turning the deponent out of his poſſeſ- 
ſion, he would have had no lefs quarrel with Glenure than the 
priſoner had. Being interrogated for the priſoner, depoſed, That 
the priſoner was perſectly ſober, and the e en theſe 
W . _ ee * | 
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Coba keen elne is Stirling tan; That, 000 his 
deſiring the prifoner to help their landlord; the preceding wit- 
neſs," to-a dram, the priſoner. ſaid, he did not think he would 
help the landlord, or any of his name, to any thing but the gal- 
tows. The landlord then ſaid, that ir ſeemed if they were on 
© the gibbet the panel would draw down their feet; and he ſup- 
© poſed it was on Glenure's account; to-this the priſoner an- 
ſwered, he could not ſay but it was; upon which an altercation 
took place between the preceding witneſs and the priſoner con- 
cerning the juſlie of the latter's being removed from his fürm. 

The deponent and the priſoner rode ön together from che houſe 

of the preceding witneſs ; the converſatiph was renewed,” the 

prifoner ſeeming to have much at heart the removal from he 
poſſeffrons. He faid; he did not Kriow what buſineſs ek her 'the 

Barons of Pxcbequer, or factors upon the forfeired/eftares, had "= 
id turn out tenants white they paid their rent! That he was gov 
lug to Edinburgh to apply for a bill of ſuſpenſion againſt the res 
* moving; 
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1752 moving;' ir he failed in his ſuſpenſion, he would carry it to the 
Ov Britiſh, parliament; and if he failed there . . . (after a little pauſe, 
and with an emphaſis) . . . © he behoved to take the only other re- 
_ © medy that remained. Being interrogated. for the priſoner, de- 
poſed, That, when the codverſition began in the houſe of the pre- 
ceding witneſs, he thought the priſoner in jeſt; but it was like 
to turn out very ſerious, as the priſoner and the landlord came 
to high words. The. witneſs did not think the priſoner drunk 
while in the preceding witneſs's houſe, but ſome drams were 
drank upon the road, and the deponent thought the priſoner 
much the worſe of drink when he uſed the above expreſſions 
about the Britiſh Parliament, and the only other remedy. De- 
_ poſed, That the converſation. turning upon an officer who was 
broke for cowardice, the deponent ſaid it ſurpriſed him much, 
for he knew that this officer accepted of a challenge to fight from 
Glenure, - The priſoner ſaid, he eſteemed that officer a better 
man than Glenute; one Murray who was in company having 
contradicted the officer's being ſo good a man as Glenure, the 
POIROT he knew the contrary; for that he himſelf had 
given Glenure a challenge to fight! him, which Glenure de- 
©. clined;* and he deſired Mr Murray to tell Glenure, © he would 
* fight him when be would; but Mr nee e to carry 
ſuch a meflege. | = 51 


; Ewan e Fanny 8 this the en and Mr 
Maclaren, the preceding witneſa, having ſtopped at his houſe, the 
converſation turned upon an officer in the army who was brand- 
ed with cowardice, and the priſoner ſaid, Glenure was as great a 
coward as that officer, for the priſoner had challenged him to 
fight, Which Glenure declined ; and he. defired the deponent to 
tell Glenure ſo; but the witneſs ſaid, he would W 
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ſuch meſſage from one gentleman to n that time he 2 UB. 


N the en the w of en * 
John More Maccoll, 45 an to the priſoner, lepoſed, That, 
about Chriſtmas laſt, as the deponent, and other ſervants of the 
priſoner's, were diſtilling ſome whiſky in their maſter's bre- 
houſe, after ſome previous converſation concerning Glenure, the 
rinnen faitl;) the tenants, or commoners, were likely to, be 
very ill off; for, if Glenure went on in the, way he then did, 
it was likely he would be laird of Appin i in a very ſhort time; 
and that he (the deponent) knew once a ſet of commoners in Ap- 
* pin who would not allow Glenure to £0 on at ſuch a rate; to 
which the deponent and the reſt, anſwered, chat they knew no 
** commoners in the cduntry that could ſtrive or contend with, 
Glenure.“ 
for Edinburgh, Allan Breck Stewart ſaid to the deponent and 
Dugald Maccoll, that if they, the commoners, were worth 
©, themſelves, they could keep out Glenure, and hinder him from 
oppreſſing the tenants, it which caſe they would not be baniſh- 


© ed from their natural poſſeſſions.“ Allan Breck added, that he 
© had it in his power to fave or protect any body that would put 


Glenure from trawpling n the en in a manner he 
* then . 2:56 


* | Dugald Maccoll, ſervant to the priſoner, depoſed, " That one 
morning laſt winter, when the deponent and other fervants were 
in the priſoner's brewhouſe, he ſaid to them, that Glenure was 


like to hurt him, the. priſoner, as much as in his power; but 


chat was not the worſt of it; for, if Glenure proceeded in his 
ent ſtile, it was probable he would be laird of Appin in five 
ars: The deponent and the other ſervants ſaid it was ſo; upon 
which the priſoncr obſerved, * that was the fault of the c 
| ; » d h * monersz 


Depoſed, That, on the day the priſoner went laſt, 
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1752 © moners;* and added, that he once knew commoners in cd 
pia who would not allow Glenure to go on at ſuch a rate.” 
Depoſed, That, on the laſt night of December, Glenure, Mr 
Campbell of Ballieveolan, the priſoner, his uncle James Stewart 
in Ardnamurchan, and John Stewart younger of | Ballacheliſh, 
were in company together at a public houſe at Kintalline : The 
deponent, by deſire of his miſtreſs, went there to attend his 
maſter home. The company continued drinking till it was late 
at night: They began to ſpeak very loud, and got upon their 
feet; but, as they ſpoke in Engliſh, the deponent did not under- 
ſtand what they ſaid: He, and ſeveral © other commoners who 
were in the houſe, apprehending that the forementioned com- 
pany were about to quarrel, went into the room in order to pre- 
vent it, As the company ſtill ſpoke loud, and in Engliſh, the 
deponent and his aſſiſtants carried the priſoner, and his uncle, 
Mr Stewart, out of the room. They inſiſted on going back to 
the company; and the priſoner would not move from the place 
where he ſtood till a meſſage was brought him from the company, 
ſignifying whether Glenure would wait upon him at his houſe 
*next day. Being informed by Mr Stewart of Ballacheliſh that 
. + Glenure would wait upon Him, the priſoner aſked, * if Glenure 
had promiſed ſo upon his honour,” and was anſwered in the 
affirmative ; and Glenure and Ballieveolan did accordingly dine 
at the priſoner's houſe next day. Depoſed, That the deponent and 
his affiſtants then carried the priſoner over a rivulet which lay 
between the houſe where they had been drinking and the priſon- 
er's houſe at Aucharn. He aſked at them © what kept them 
© there ſo late, and why they did not go home in proper time of 
* night ? and they anſwering that they were there waiting upon 
© him, the pannel replied, that it was not waiting upon him they - 
© were but upon Glenure, to ſte what they could get by bim.“ Des 
paſed, That both the priſoner and his uncle were very drunk. 
CY Depoſed, 


M U A DE R. 


Depoſed; That, in March laſt; when the deponent and John More 1752 
Maccoll were harrowing one of the priſoner's fields, Allan-Breck WY 


Stewart and they fell into converſation about their exiled friends 
in France: Allan Breck ſaid, it was a particular misfortune that 
the management of any concerns they left behind them; ſhould 
have fallen into the hands of Glenure, who was about to ſhow 
them no manner of favour. He ſaid, * the commoners of Appia 
* were little worth when they did not take him out of the way 
before now;” and upon their ſaying nobody would rug that 


riſque, Allan anſwered, that he knew how to. &nvey out of the 


way any body who would do fo, in ſuch manner that they ſhould 
never be catched, He added, that they and the tribe of Maccoll 
were not like to be the leaſt ſufferers by Glenure's proceedings. 
He was then dreſſed in a long blue coat, red waiſteoat, and black 
breeches, with a hat and feather ; but, when he went from the 
priſoner's houſe to Rannoch, he was dreſſed in a black ſhort coat 
with filver buttons, belonging to the priſoner, blue and white 
ſtriped trowſers, and a dun great coat, which the deponent thinks 
belonged to Allan Stewart, the priſoner's ſon. Allan Breck had 
on the ſame dreſs when he came back from Rannoch ; and the 
deponent does not remember to have ſeen him in he garb at 
any other time, except on the 11th and 12th of May laſt, De- 
poſed, That, on Friday the 15th of May, the deponent ſaw Ca- 
tharine Maccoll, ſervant to the priſoner, have ſomething in a bag 


under her arm, which ſhe ſaid was Allan Breck's clothes, an 


that ſhe was going to hide them. Depoſed, © That upon Thurſday 
© evening, the 14th of May, after notice of Glenure's murder 


came to Aucharn, Allan Stewart, ſon to the pannel, deſired the 


; deponent, and John Beg Maccoll, to hide a large Spaniſh/gun * 
* that uſed to ſtand in the brewhouſe; and told them that he him- 
p ſelf had e a leſſer gun that uſed to —. at the end of 
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272 be girls in the barn, under che ſaid irnel, where he thought 
i would be ſafe. *' They did ſo accordingly ; but next day the 
| priſoner, not thinking the place where the arms were concealed 
ſufficiently ſeeret t, ordered the deponent and John Beg Maccoll 

to carry them from the place where they were hid, and hide 

them in the moor; and they accorditigly lodged them in the 

_ cleft of a rock. Depoſed; That the arms ſo hid were a. large 
Spaniſh gun loaded' with powder. and mail ſhot, which Allan 
Breck was in uſe to carry in order to ſhoot black cocks ; a {mall 

gun not loaded, Which Allan Stewart, the priſoner” s ſon, was in 

uſe to carry in the morning for the ſame purpoſe, and four ſwords. 
Depoſed, That, before the arms were thus hid, it was reported 

at been that Anf were n imo the country. 5 i 

5 ot 

„Joha Beg Maccoll "OS to o the prilciner, vlepo@t i in ſubſtance 
conforms to the two preceding witneſſes, as to the priſoner's com- 
pflaining to them that Glenure was no friend of his, and that he 
once knew a ſet of commoners in Appin” who: would not allow 
Glenure to carry matters with ſo high a hand. Depoſed, That 
the deponent and Dugald Maccoll communed together. on the 
import of their maſter's” expreſſions, revolving whether it was 
an encouragement to deſtroy Glenure, or a complaint againſt the 
commoners of Appin, as not being ſayfaithful to the ptiſoner as 
he expected. Depoſed, That Allan Breck came to the priſoner's 
bouſe in March laſt, ftaid there for ſome days, made little excur- 
tho guts, = and r r e e In 
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K with additional overs 
Arms being found in the poſſeſſion of perſons of 2 certain deſcription, ſubjected 
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particular, he cage to Aucharn on Monday the 1 1th of May about 1752. 
mid-day, dreſſed in a long blue coat, red waiſtcoat, black pluſh Wo 
breeches, hat and feather ; but in the evening he was dreſſed in h 
a black ſhort coat and ſilver buttons, belonging either to the 
priſoner ur his ſon ; and he, Allan Breck, thus dreſſed, came and 
aſſiſted the deponent, and his fellow ſervants, in covering potatoes. 
When Allan Breck arrived at Aucharn on the-11th of May, the 
priſoner was ſeeing the deponent and his other fervants covering 
potatoes. Allan Breck ſeated himſelf beſide the priſoner, und 
they had ſome converſation in Engliſh, which the deponent does 
not underſtand. Depoſed, That, on Thurſday the 14th of May, 
the priſoner gave the deponent a letter to be delivered to Charles 
Stewart notary public at Maryburgh, and told him that the pur- 
poſe of the leiter was to deſire Charles Stewart to come and take 
a proteſt againſt Glenure, in caſe he had no ſufficient warrant to 
remove the tenants of Ardſhiel. The priſoner deſired the depo- 
nent to make all poſſible deſpatch, and to go by the ferry of 
Kintalline, being a ſhorter way than by the ferry of Ballacheliſh. 
The priſoner alſo told him to get ſome money from William 
Stewart merchant Maryburgh, to pay for milk cows whigh were- 
bought for him, and that, if the meney was not ſent, he would: 
not get the-cows, The deponent fet out from Aucharn between 
ſeven and eight in the morning. He met Glenure at the three 
mile water, knew his ſervant, had ſome converſation with him, 
and told him, that he, the deponent, was going to Fort- William ;, 
and he arrived there about twelve o'clock. He delivered the let- 
ter he got from the priſoner to William Stewart merchant in 
Maryburgh, who told him, that Charles Stewart, the notary, was 
from home, having gone to the Braes of Lochaber ;; but that 
Glenure had a notary with him, which would anſwer the pur- 
poſe of both. The deponent got no money from William Stew- 
art, ſtaid a very little while at Fort-William, returned by the- 
4. ſhart 
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1752 ſhort road to the ry of Ballacheliſh, and found 4 Glenure ar- 

*—- zived at the ferry before him. The deponent wanted to croſs 

immediately; the ferryman bid him wait till he ſhould be taken 

over with Glenure's horſes ; but the deponent - obſerving that 

the time of the tide, and the rapidity of the ſtream, would oc- 
caſion a conſiderable delay ere the horſes could be taken over, 
made the ferryman croſs with him immediately ; ; and this was 

about four o'clock. The deponent proceeded in his journey, 
 palſed through the wood of Lettermore, and neither met nor 

ſaw any body; and when he went that day to Fort- William 

with the letter to the notary, he had no orders from, his maſter 

to inquire after Glenure's motions, or to acquaint any body of 
them, An hour was hardly elapſed after the deponent's arrival 

at his maſter's houſe, ere Glenure's ſervant came to the door 
calling for. the priſoner ; and being aſked what news ? he an- 
ſwered, the worſt I ever had; my maſter is murdered in the 
wood of Lettermore; upon which James Stewart ſaid, Lord 

© bleſs me, was he ſhot? to which the ſervant anſwered; that he 

* was ſhot; and ſaid the pannel ought to go and take care of 

© his cqrpſe.” But neither the priſoner, nor any of his family, 

went near the corpſe; for he ſaid, that, as he and Glenure 

85 were not in good terms, and ſome of the people who were to 
meet Glenure had arms, he did not incline to go near them, not 
knowing what might happen. The priſoner ſaid, this was a 
6 "dreadful accident, and he was afraid would bring trouble on 
the country; and appeared to be ſorry for what had happened. 
Depoſed, That late on Thurſday evening, after the news of 
Glenure's murder had arrived at Aucharn, the priſoner's wife 
ordered Dugald Maccoll and the deponent to hide all the arms 
chat were about the houſe, as it was probable that a party of ſol- 
2 diers would be ordered into the country. They accordingly 

6 os A large loaded gun out of the brewhouſe, and hid it under 

ö | | the 
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the thateh of the ſneep- houſe. They inquired, at the ſame time, 1752 
for the little gun that uſed to lie in the barn, and were told by Yo 
Allan Stewart, the priſoner's ſon, that he had hid it under the 
large grrnel ; and they concealed four ſwords under a parcel of 
thatch. Next day they were deſired by their miſtreſs to hide 
the arms better; and they took the large loaded gun and the 
| ſwords from the places where they had concealed them, and the 
little gun, which was not loaded, from under the girnel, where 
Allan Stewart ſaid the night before he had laid it, and bid all of 
them at ſome diſtance from the houſe. Depoſed, That he ſaw the 
little gun either ongthe Tueſday or the Wedneſday preceding the 
murder, and gave as the cauſe of his not ſeeing it on Thurſday, 
© that he was from home almoſt all that day,” He did not ſee 
the little gun loaded ſince the month of March, when the black 
cocks were crowding, At that time he ſaw Allan Breck carry 
it out one morning loaded with fmall ſhot, who told the depo- 
nent that it miſſed. fire thrice when he preſented it at a black 
cock, and went off the fourth time without killing the bird, De- 
poſed, That neither of the guns were in good order; for the large 
one, when the trigger was drawn, uſed to ſtand at half cock, and 
the little one had an old worn flint, and was in uſe to mils fire. 


Captain David Chapeau of General Pultney's regiment depoſed, 
That, upon information given by Mr Campbell of Barcaldine, 
that there were ſome arms hid among the rocks near the priſon- 

ver's houſe, he went thither with a party of his men, and found 
the arms above deſcribed. The large gun was loaded with ſmall 
ſhot; the little gun was not loaded, and appeared to have beer 
lately fired ; for he put his finger into the muzzle, and it came 
out black. Being interrogated by the priſoner, whether a muſ- 
ket laid by foul will not give that appearance to the finger a: 
month after it has been diſcharged ? depoſed, he cannot tell, not 
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2752 being accuſtomed td fee arms uſed fo, Depoſed, That the lock 
— of the-unloaded piece had but one ſerew nail, and the other end 
of the lock was tied to the ſtock with a ſtring; That a gun in 
ſuch a ſituation may be fit enough to be fired with: That he + 
took the fuxees along with him to Fort-William, and delivered 
them to the adjutant; and the deponent does not know by what 
means the lock now miſſing, which belonged to the little gun, 
bi loſt, but believes it to have been by accident, 
3 | 
. William Stewart Merchant i in Maryburgh depoſed, That he did 
| not ſend ta the priſoner the L. 8 to pay for thę cows, which John 
Beg Maccoll ſought in the priſoner's name on Thurſday the 14th 
of May; but, on Friday the 15th, he got a ſecond meſſage by 
Alexander Stewart pactman *, who told the deponent that he was 
going to Glenevis to get payment of a horſe bought from the depo- 
nent, and that he muſt alſo get from the deponent L. 5 towards 
payment of ſome cows which the priſoner had bought for him at 
Ardſhiel, as the cows were not to be delivered till payment of 
the money. The deponent, however, was not in caſh ; but next 
day, as the pedlar returned from Glenevis, the deponent's wife, 
who was anxious to have the cows, ſent three guineas by the 
pedlar to the priſoner, and, accordingly, in about eight days, ſhe 
ot two of the cows, but ſhe never got the other two. Depoſed, 
| That he faw Allan Breck at the priſoner's on the 1ſt of May, 
dreſſed in a ſhort black coat and clear buttong, Allan Breck 
told the deponent he had been a ſoldier in the King's troops at 
the battle of Preſton, and afterwards was in the rebellion ; and 
he ſeemed to be on the watch leſt he ſhould be ſearched for. 


Alexander Stewart, travelling packman, depoſed, That, 3 
Friday the 15th of May, about mid - day, the priſoner deſired the 
deponent to go to Fort-William to William Stewart merchant, 
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„ pedlar. 
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ad 1 05 5 from him; for he priſoner's friend, Allan Breck, 1752 
was about to leave the country, a6 troops were coming iuto it, 
and he might be ſuſpected of Glenure's murder.” The priſoner & 
- +tiid it was incumbent upon himſelf to ſupply his friend, Allan 
Breck, with caſh; And, therefore, he bid the deponent tell William - 
Stewart he muſt ſend the money, although he ſhould borrow it 
from twenty purſes ;/and that he mult alſo advance L. g to John 
Breck Maccoll bouman at Koaliſnacoan, if he came to demand 
ſuch a ſum. The priſoner deſired the deponent to ſeek L. 4 
more from him, being dhe price of two milk cows. In cbnſe- 
quence 'of theſe mellages, the deponent went to Fort-William, 
and aſked from William Stewart the two ſums mentioned. Stew- 
art ſaid he had not the money, and defired the deponent to pro- 
ceed with his meſſage to Glenevis, and he would fee him to- 
morrow and give him the money. The deponent accordingly 
called next day in his return; but all he got was three-guineas. 
With this he went back iediinely to Aucharn, where he ar- 
rived in the evening. Mr Stewart was not at home: — But, in a 
quarter of an hour, intelligence arrived, that both Mr Stewart and 
his fon Allan were made priſoners.” Mrs Stewart went immedi- 
ately to the place where her huſband and ſon were apprehended, 
and the deponent accompanied her. They found Mr Stewart a 
: beer The. deponent' having opportunity to converſe with 
him apart, told him he had brought three guineas. Upon this 
the priſoner pulled out à green purſe, out of which he took two 
guineas and gave them to his wife, who immediately delivered 
them to the deponent'; and the priſoner deſired * that the five 
*guineas thould be ſent to that unhappy man (meaning Allan 
. Breck) to ſee if he could mäke his eſcape; and pitched upon 
* the deponent ad a perſon that ſhould go with the money.“ Soon 
after the priſoner was carried off by a party of ſoldiers to Fort- 
| William, his wife Canin deponent returned to Aucharn; and 
"T Fe | the 
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1752 the ſoldiers, with their priſoner, ſtopped there by the way Fe 
- a> drank-a_dram, After the deponent had ſupped, Mrs Stewart 
„ told him that he muſt go immediately to Allan Breck with the 
N five guineas and bis clothes, who. would be found at Koaliſna- 
coan; that, if the deponęnt ſhould not meet him, he might de- 
" _ hve the money and clothes to John Breck Maccall, the bou- 
man; but by no means to take the clothes to Maccoll's houſe, 
. teſt any, body might ſee them. The · deponent, with great reine. 
dance, after, being much. entreated by Mrs Stewart, undertook 
i the commiſſion ; he. arrived at Koaliſnacoan,; on Sunday mor- 
ning, a little after day-light, and left the clothes at the root of a 
fr tree at ſome diſtance from the houſes. He then met John 
Breck Maccoll the bouman, delivered him the ſive guineas, and 
pointed out where the clothes lay. The bouman told him, that 


Allan Breck was at Corrynakeigh, ,lixtls, above the. houſe of 


- Koaliſnacoan; The deponent then. vent to fleep in the bouman's 
houſe, dined with him, and returned to Aucharn in the evening, 


here he found the, priſoner's, wife, perfectly ſatisfied, upon be- 
ing informed that the deponent had. conſigned the money. me 
en * the are aß anne. r Nun ee 


0 Breck. Maccoll e That, on "the x aA of [I 

mes the x6th. of May, as he was, in a fir buſh. in Koaliſnacoan, 

| He heard'a whiſtle. Upon looking up; he a Allan Breck at 2 
little diſtance, beckoning to the deponent to come towards him, 
| After. mutual ſalutations, the deponent told him, he was afraid it 
wes no good action that occaſioned: his being in ſo remote a 
| place ; and the deponent charged him with being guiky of Glen- 

ure's murder. Allan Breck: aſked the | ks what he had: 

7s heard about the murder? He anſwered; that two poor women 
: told that Glenure was. murdered on. Thurſday evening in the 
wood of Lettermore.;,that.two ee e going from the 
place. 
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place where the murder wis committed, and that Ae Beck 1 
wus laid to be one of tem. Alan Breck anſwered, he had ud 

concern in it; and, if his information was right, dere was bor 
one perſon about the murder; but, as he was He 4 in the coun» 
try, he was fore ne Would be: ſuſpected of it. This, he faid, 
would give him little ebncern i ke had not been 4 deſerter, 
which would bear harder upon Him, ich batte of *Ats being iþpre- 


the murder. He ſaid, he did not doubt but the family of Ard - 


priſoner and nis ſon Allan might be taken ift6 ne about it; ; 
N a he © was afraid Allan Stewart, the panels Löns tongue” was 
not {6 good as His father's 5 by which words the depbnent un- 
3 deffiged, that Allan was easier to be ehtapped than the pan- 

« nel.“ Allan Breck told the deponent, he muſt remain in that, 
neighbourfiood till ſome neceſfaries 'w wich de Erpected. v were 


brogght to him; "arid that” "unleſs. foe 1 money came to | Him 
fore next morning, the deponent muſt at all « ev vents ge d'to Un- 
William with a letter. This the deponent refuſe 47 but ſlan 


Breck, notwithſtanding, picked up a wood | pigeoy's uti! made a. 


Pen of it; made ſome ink of powiler which" be th6k "out of = 


powder horn that was in his pocket, uk rk DU to'b& de- 
livered by the deponierit to William Stewart me#chanit in Mary- 
'burgh. The deponent obje&ted, that every body'who 1 went to 
ers Wilffam was ſearched.” * Allan Breck anfycred, it was an 
cafy matter to hide & letter; but, if tie Wa as aP] Na it muſt 
by uo meahs be föhüd upon bin -e mu it, N Bun 
that it ſhout? be found. At his Ude Allan wh E Wa as Treffed in 
a dun coloured great coat, black ſhort coat, and blue trowſers, 
| ſtriped with white. Early next morning, being Sunday the 1 

the deponem met er Srewuft, the precedtig withehs, The 
indir for RIH; BE din ole” With wt 40. 1 id 
| Ee 2 | nights 


* N . 


bended, than any thing which could be proved igattift him about 


ſhiel would be ſulpecled of the murder z and it was'probable thbe 
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adde 7 want of. Jeep, he ment zo eſt in the deponent';howſe, 
V ang gays him five guineas, and, Allan Ein olothes, .be 
'* delivered to Allan. At gight,. after the deponent | had; gone to 
bed, he heard. ſamebody rapping at the, window..- He got up, 


went out of the houſe in his Hirt, and ſaw Allan, Breck at alittle 


for Michels, 


diſtance, who inquired if any meſfigg had. come for him. The 
deponent an{wered,, that bis uncle's ſap. had come eich five gui- 
neas and ſome clothes to him. The deponent expreſſed his fears 
that Allan Breck would ſtarve among the heath; and regreted 
chat he was 5 nahle to helgbim. Allan ſaid; he had no ocgafion 
ut wanted a/grink very much. (/ this the de- 
ponent, Went. back 10 his houſe and, fetched; a diſh-of , whey, n 
the ſiye guineas, and delivered them to him, and. alſo gave him 
his clothes, He told Allan, that the priſoner and this ſongyere 


5 apprehended. e on account. of Glenure's murder; Allan anfwered, 
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17 he hay, not. Agen him. Der; 

hat, about two. years ago, a copverlayion, patked, between. 
gaq'takg the; 
Fa of. the kene of Angibiel, Rem him, whichywaul 
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but that his ſervants might itabe money, and turn againſt him; 
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Anh Maclead; barber in; \Marybuigh, depoſed;- That he 128 11 r 
ſceot far ta the: priſom hy Mr Stewart tO have him. He aſked re 
what news? The deponent anſwered, he heard that the priſoner | 
was to be carried to Edinburgh on the Monday following. The 
priſates-teplied;' aha ws a matter which gave hlim no · nne; 
bed, wiſhed-itchad happened ſooner j and was afraill of tiothing,”: 


and deſſred the deponent, ag from him, to tell his ſet vants to 
ay ncthing but truth to keep their minds to themſelves; and 
* he would take care of them.“ He gayg,the deponent a ſhilliagg. 
The deponengy delivered the meſſage to the priſoner's'ſervants, 
and alſo told his ſon of the meſſage he carried from his TE, to 
the ſervants, and the ſon gave him NOT AVER. 15 


* ? : 7 I... rages foe N 
otftun re un ine $42 AVIS! bung 


Hugh Stewart in-Edinbungh, /a wicaeſs-cited jor alien ;prifoner,” 
depoſed, That Allan Breck was in uſe frequently to paſs between 
France and Scotland; that heilodged,« when at Edinburgh, in 
the deponent's houſe ; and that he uſed only to go abroad under 
cloud ee being afraid to be ſeen, as he was alWeſerter; * - 

ati! Ai F219: 4 17 RT 1 To al 0100) 58) 01 NGO ITO + <7 
1 'Catherine'Macihnes depoſed;/ Thar, on th evening of Glen 
ure 's murder, ſhe. ad Allan Breck in the moor of Ballackeliſh/” 
He aſked what was the occaſion of the ſtir in the town ? She 
anſwered, Glenure was murdefed. HT inquired who committed 
the murder d and: ſhe faid ſhe didi not xhow . Fe then requeſted 
ace eee tell Donald Ste wart in Ballachalifli ito 260 % hb 
* parmeliand: deſire him to uu M faid) Han money; and that b 
* delpveredithis meſſage to Donald Stewart that fame nig br. Sie 
told the ſaid Donald Stewart where ſhe-had ſeen” Allan Breck. 2 

ele io ben 211 Yo niet ns fy $5010 ff thor hes 

John Somaft younger bf Ballacheliſh depoſhd; Phat on ane 
* Wan deponent was: in tlie priſoner is 

Sd a | houſe, 
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2752 houſe, who told him of hie TY gore axieigs: tom Allan 
BnBreck chat mording; by Donald Stewart, e e 
| MEL He ERS laid be was reſolved c do. ti J. 
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een nianetes denofu totheir baving Um Allan n 
ſed oceaſionally in a black ſhort coat and white buttons and 
John. Cameron of: Strone, and Ewan Cameron his fervant; de- 
poſed, That they heard one Serjeant More threaten to ſhoot 
Glenure, on account of his enen the tenants of Ard- 
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© They found, * EAT the pannel, * 5 oy, 
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They edge the deter to be dikes, „ 
” $th of November, to the ſouth fide of the ferry of Ballacheliſh, 
ta he hatiged on a gibbet till he be dead, his body 10 be hung 
e e eee eee 1 1991 1 A bd, 
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'The Duke. of Argyle, Lord Juſtice General, a 
the priſoner in a ſpeech of | conſiderable length; a ſpeech: upon 
which I decline tu preoctupy the reader's remarks by any of my 
obſervations... The: Duke. began by tclling the priſoner that be 
had a * moſt-impartial trial,” and that he had been proſecuted ' 
20 with-all we moderation coaſiſtent with the crime” of which be 
ſtaod accuſed. His Grace then ſpeaking of the murder of Glen- 


un whoſe: oppreſſious appear to have ſo deeply affoctod the fa- 
A the priſon, _ 


. 
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P and then ſhed his 1752 
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After deſcanting upon the different rebellions raiſed by e 
aan of the houſe of Stuart, and particularly that of 1745, 
the Duke proceeded: If you had been ſucceſaful in that rebel- 
7 lion, you had been now triumphant. with your confederates, 
trampliũg upon the laws of your country, the liberties of your 
* fellow ſubjecta, and on the Proteſtant religion: You might have 
© been giving the law where you. nawyhave received the judg- 
ment of it; and we, ho are this day your judges, might hade 
been tried before: one of your mock courts of judicature, and 
* then you might hove been ſatiated anne 1 9g 
8 We r 


„Though yOu PR Game hs nor am I 
e anl. you a traitor, becauſe his Majeſty's undeſer- 
ved mercy to you did ſeveral years ago reſtore you-to the ſtate 
Jof an innocent man; yet I may ſay, with great of truth, 
© that this murder has beon.vilbly „ pang conſequence of 
* the late e | 


The priſoner cken Addrefled F My 
© Lords, I tamely ſubmit to my hard ſentence. I forgive the 
| Jurys and the witneſſes, who bave fworn ſeveral things falſely 
.© againſt me :- And I declare before-the great God, and this au- * 
ditory, that I had no previous knowledge of the murder of _—_ 
| ** Colin-Campbell of. Glenure, and am as innocent of it as a 4.4 
5 unborn. I am not afraid to die; but what grieves me, is 
© my character, that after ages thould think me. Me of ſuch” 
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1752 On the ae te pi macht by a weng o. 
ux guard te the place ef Execution,” He Produced three copies 


of a paper containing bis dying ſpeech ; one of theſe he deliver- 
ed to the eivilmagiſtrate; another to the commander of che troops 
. hich guarded m, und the third he read with à diſtin voice 
do a great! multitude of fpettarors whith had come to witneſs his 
_ "executidh.” And in hie ſpeecht e, which Was very minute, he 
etied un aecifHO td, or previous knowledge of, Glenure's 
murder be imiads of the ſpectators, already engaged with tlie 
circutmſtances of this extraordinary trial, and the awful ſcenic 
which was before them, were truck with ſuperſtitious terror at 
the tempeſt which raged during the time of the execution. And 
the priſoner went through the laſt a@'of this tragedy With com- 
| eee e ee with 
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A crititiſm upon the nature and amount of the minute detail 
A circumſtantial evidence led in this proſecution would fatigue 
the *reader,! and {well this trial to a ſize unſuitable to this work. 
1 ſhall therefore briefly call the reader's attention to the leading 
OO g eee on NR of the priſon- 
er. 4 7700 
. 1 12:30 T4927 * 8 2 25. 5 47755 * 

» Scots Magazine, vol. 40 50 535. The ſpeech ant 
| Magazine. Mir Stewart complains in it of the barſh OG ITS 7 
fered from the proſecutors, from the 26th of May, that be was apprehended with- 
_  Jout any written warrant, re WT Oe RR ee 
diem, till the end of hi wil. | . 
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R The gullt ane aneh lter ic tharke: wes denifoly uf Und 17 7% 
art and purt in conſpiring the murder of Glenure, which was WYW 
perpetrated hy Allan Breck Stewart. Therefore, if there be not 
legal evidence tha Allan Breck: was the murgerer, the charge of 
guilt vaniſhes, and it becomes perfectly unneceſſary to confidet 
the ſecond: propoſition, viz; the priſoner's acceſſion to 8 2 
atledged nnen + i 23; at 3 
e nel 60977, an 21. Ys se 7 Zit 
The only poſitive dne Ae ee eee this 
murder; is, that it was committed by a man with a: thort dark 
d evlauted car; and this is," in ſome feſpect, applicable to Alan 
Beeck, as be Was ſeen on the day of the murder, not fat from. 
the place where it was committed, dreſſed in z dun coloured great 
cent, atid dark Thort- cbat. Allan Breck did frequently uſe 
thieateviing expreſſions againſt the decrafed,” and he did difplay 
the” malt iudubitable figns-of fear and guilt. But it is certain 
that his guilt, as a deſerter, was heightened by his having deen 
in the rebellion, and that his life was thus forfeited to his coun- 
try; and the reader muſt determine with himſelf whether Allan 
Breck's fear of being apprehended proceeded from the deſertion, 
of which he was notoriouſly guilty; or from this recent murder 
of which, even independent of guilt; he had reaſon to conclude 
he would be ſuſpected, on account of his connection 3 the 
r 4 Ardibiel, NW of his 6 area; and — life. 


The Ws from which the -ofeihin inferred” . 
priſoner” s acceſſion to this murder, may perhaps be fit enough to 
excite a fuſpicion of guilt in the ſpeculations of the cloſet, but I. 
apprehend them to be in the higheſt degree improper and dan- 
gerous, to be produced as evidence to affect the lite us. fortune of: 
Aaken de the tabuogl ot jutlice... FN 
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1 The clrdumfiances; trac) ani theſe; kbps Allan Bred a 
|, © Aw kinſman'of che priſoners, paid him a viſit three days preceding 
1 the murder; ſat with him and other company at ſupper, and ſlept 
in a barn: That Allan Breck put. off his French clothes, dreſſed 
__ bimſelf in a ſhort coat belonging to the priſoner, or his ſon, ere 
ue went eto Work in a field of potatoes; and next morning, when 
be left the houſe, wentnoff dreſlad in che ſhort clothes, and left 
1187 his own ; which, by the bye, he had done upon former occa- 
dions: That the priſoner; upon the {earch which was to be made 
NN! for the murderer of Glenyge, ſupplied. with money, for the pur- 
-- _ poſe of making an eſcape, his kinſman, Allan Breck, a-fugitive; 
and 3 fleſerter: That: the guns about the : priſoner's, houſe 
. were hid, in a country where it was a crime to be poſſeſſed of 
arms: That the priſoner had uſed repeated expreſſions of re- 
x ſentment and of vengeance aBainſt Gler..re ; and that, aſter the 
murder, Allan Breck. expreſſed his apprehenſion leſt ene 
or his ſas Houle be ae by Heir en wage. WR 


dne #11 F eit 
„ "Theſe an? ee of eee W the with 
1 ieh kaſulted from a ſerutiny, by no means warrautable, into 
his life and conduct. The rigorous durance in Which he himſelf 
was gonfined, and his ſon and ſervants being kept cloſe priſoners 
in ſeparate; apartments, have been already mentioned. His re- 
poſitories were thrice ſearched, by t the proſecutors relations & with - 
out legal warrant, and attended by a military force: And every 
| _ circumſtance of his life and converſation; for a period of two 
years, was raked, into with the moſt invidious induſtry. But this 
1155 laſt mode of extraQting evidence, and the reſult which flowed 
5 e it require to be particularly ee, Fr 
| Where 


Trial of James Male 34. Edinburgh, lt e and Balfour, 
1753- This publication, which contains the ſpeeches of the Lord Juſtice General, 
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- Where chere nnn evidence demonftrating'the author 1792 7 
of 2 miſchief which an individual has ſuſtained, menaeing en- M =2# 
preſſions may be juſtly admitted, along with other circumſtances, 1 
as à link of the chain of eiteuimſtantial evidence againſt a priſoner. 1 
But, to lay much ſtreſs upon general expreſſions of reſentment, 
and even of vengeance, foch' as; ' J wich he were hanged 5 be x "5 
is unworthy to live; I will cauſe} him to repent it, or the 
like; would lead to a concluſion” equally falſe and fatal. In ſo- 
cial intercourſe, the energy of our expreſſions of applauſe. or of” 
cenſure, of gratitude or of reſentment, is often. proportioned: to 
the ſtrength rather of our language than of our feelings. But, 
if a deep and mortal blow be meditated, 1 apprehend the deviſer, 
inſtead of ſuiting his expreſſions to his purpoſe, would endea- 
your, by the fmiles of his countenance, and the . been vo 
ths s labguage, to ane che rancour . his en „is 
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L et any "MA who 18 laboured Unter ne end- 
ces, who has felt for the diſtreſs, for the impending ruin of his fa- 

mily ; who has been chaſtiſed by the rod of power, reflect upon the 

"expreſſions of reſentment and of anguiſh which may have eſcaped 

him when his heart was open to a friend, when his paſſions were 

_ inflamed by liquor; and then let him condemn (if he can) the 
priſener as a murderer, on account of the expreſſions of venge- 
© ance which are ron againſt him in _e 5 5 of this trial. 


| The only part of the evidence affecting the prithuer which . 
x ſerious impreſſion upon me, is what fell from Allan Breck in the 
wood of Koaliſnacoan, that he was afraid leſt the priſoner's ſon 
» 3 GR be EATEN by his own tongue *,” The following reaſons, 
| 5.3 . . 
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de imerpreter -who tranſlated the evidence; might make a 
Breck's words. For inſtance; if Allan (Breck; iuſtead of Gying 
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n thbifafciyi tub pnohriety bf: b 
ſuch an expreſſion as this the foundation of taking uw the life 
and fame of a priſoner : Im, The iwitneſs) who! depoſed tort” 
trembled under the rod of power ij he bad been confiried to cloſe 


cuſtody: in Fort-William;"arid-perhaps|-dreaded' that he himdelf 


might; be brought to trial for this murder. 2do, The ſmalleſt va- 
riation from Allan Brech's expreſſion, proceeding from miſcon- 
ception, or want; of memory in the witneſi, or from tlie muſtaks = 


Maportant difference in the conclufion to be drawn from Allan 


n priſoner's ſon might be betrayed by bis own 
. tongue,” did ſay; he was afraid the priſoner's ſon © might fall a 
© viddim-to bis own tongue; in this caſe, Allan Breck: would have 


aid no more than what was: notoriouſly juſt and true, viz, that 
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Ro i alerativns hHeiug adopted in the criminal Jaw: of Scotland g in, 
That the priſoner ſhbuld here, as in England, have a power of 
Challenging à certain number of the jurors, without cauſe aſſigu- 


ed. ene, the Highlaiid of Scorland, where the di- 
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2 is 26 be 3 — af the childrew pur 26 WG - 
upon the father, I entertain a faint fuſpicion that a miſtake: bas been committed in 
d courſe, of this, mial, a thn, if, amy, rr 


75 has been ha nged inſtead of his ſon Allan, The circumſtances of the little gun in 
te deporions of Drgald and Jab Beg liehe, and Allan Breeks ear et he 


priſoner's ſon's tongue ſhould betray him, afford a more pointed evidence againſt 


tue ſon than any which is adduced againſt the father. Beſides, it is worthy: of re- 
8 53 0s inc: fon had a coat Pager eee 


— * n wa 
3 
4 
— 
; * 
” *% 24 £ 
v ta * — 
* 2 - 
1 5. * 
3 0 V 8. ft : = 
25 1 *, + $ yy 2 - 
1 
1 8 2 \ * Ph... 


bl 


. in E R. 


Glas ee ne eee wit of which in- 127 
reads feuds did ſubſiſt, a priſoner. ſhould have it in his power to 
ſay, I who am a Stewart will not be trie by a jury of Camp» 
bells, for the murder of a Campbell; rr I'who am a0 offi = 
er et exaiſe, will not be tried for the murder of a ſmuggler, in 


country here: all the merchants, farmers, &c. are ſmugglers: 


crime has been committed, to ſtand trial before the High Court 


of Juſticiary at Edinburgh, ſo a priſoner like wiſe ſhould have it 
in his power to avoid the prejudices which may be entertained 


of him i in a particular Nu and to c_ being tried An Edin- 
i burgh. * 
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8  MaleoIm bete alta be * . the Murder of obe 
” Stewart, both of the Pariſh of Glengairn, in „ 

a Dochriue 70 . of Cramer 9 * 
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pleaded in har of the action, a genera} point of law of great im- 


portance, his Majeſty's. Advoate- -depute "deſerted the diet, re- 
committed the priſoner upon d new warrant, and ſerved him 


with a new indi meat ; upon Which he was tried before the 


High Court of Juſticiary, at Edinburgh, on the 26th of July 
1773. He was charged with entieing John Stewart tenant in 


Abergairn, on the evening of Chriſtmas day 1747, to a remote 


place,; 296 <4 from repoſe Ret Rinking him from 


| . | ob | 
GLAS = A. 66 . . 2 Was < . 
. & ©. 
* 6 ; * > 
1 1 
. . * — - 


And, 88 the lawyers for the erown- have it in their power to 
wo bring a ꝓriſdaer from the diſtrict where he lives, or where a 


'H E 3 was 23 to trial lane the Circuit 9 1773 
of Juſticiary, at Aberdeen in Spring 1773 3 but, as; he 


a N 
N 


* 1 r TEN 265 44 
«1 >. * * 4 425 
21 94 | 14 
4 i 17 + 
5 n f y "i * 5 . : r 
. 1 0 R b . i 
N 


. ene + Bick; and When Ribilug tim in 4 000 
drk, ſo that he died that ſame night ; and that, before His 
Ft; 0 "death, he deelared it was the priſoner who had thus aſſaulted and 
wWWounded him: That the priſoner immediately fled; changed his 
name from Malcolm M' Gregor to John Grant, and had not 
ſſiunncee been ſeen in that part of the country, encept to x few'per- 
bons privately, and under eloud of night—And that a'warrant 
fer apprebending him was iſſued by the late Lord Minto, on the 
„„ of January 1748; but, by reaſon of the priſoner's chan- 
e Sing his name and place of 'abode, he never could be found till 
1 "dn: hy Ws eat rr e 
ped e c e 8 05 
The celebrated end 8 counſel: for b a e 
© repreſented to the Court; that no action could lie upon this in- 
5 dictment; becauſe the crime charged in it was ſaid to have been 
8 yh committed in the year 1747, and conſequentiy ur preferibed 
Br 2 the lapſe of more than - twenty years. \ Counſel were heard at 
.,- great length. The Court then ordered both parties 20 lodge in- 
formations F, i in e to their des . in the books of 
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. In Mees e hl dr of the Lord Advocate, it 
3 ür Imo, That the vicennial preſcription- of -crimes in 

f mute Roman law, which the priſoner made the foundation of his 

_ / plea, did not extend to every ſpecies of crime ;' but that; in thoſe 


_ of a deeper die, fuch as parracide, and ſome others inter gra- 
1 viora * = e 1 8 [rom 24, rs * civil 
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its rults.|were often adopted, and its principles much reſpec- S 2 
ted. l in ſuch cafes as did not fall within the enactment of our i 
ſtatutes, the geciſions of our Courts, or the opinions deliver- 
ed in approved ſyſſems of our law. His Lordſhip next .main- 
tained, that, in the common law of Scotland, there was no 
veſtige of a; preſcription in times j for the puniſhment. of - 
murder was a part of the moſt ancient common law of Scot- 
land z but our old treatiſes made no mention of the doctrine 
of preſeription; nay, the word preſcription was not to be found 
till che year 1469, when it was introduced in a ſtatute; and, e- . 
ven then, it related to civil obligations, and not to crimes.— 
His Lordſhip maintained, that the opinions of our commenta- 
tors upon this head, which were urged in behalf of the. priſoner, 
vir, thoſe: of Sir George Mackenzie, Mr Forbeſs, and Mr Er- 
ſkine, were neither ſuſſiciently explicit, nor of ſufficient auto- 
rity; to make the preſeription of crimes be deemed a part of our 
law; and; on the other hand, Lord Fountainhall laid down this 
doctrine that the vicennial preſcription of crimes had no place 
with us. And that, in the whole of our records, no judgment 
could be found ſuſtaining this plea in bar of action, while there 
were many inſtances of perſons being tried for crimes mare than 
Yo. years after their commiſſion. Farther, it was contend- 
ed, chat, by the law of God; which is a part of our lau, there is 
Fi. nr. of murder, And, /aftly, That it would be high- 
ly inexpedient to eſtabliſh a defence in bar of proſecution againſt 
2 mufderer; 3 becauſe nothing contributes more to check murder, 
and other atrocious crimes, than an impreſſion upon the minds 
of the people, that, when once committed, no lapſe of time will 
expiate the offence in this world, or prevent the puniſh nent. 
There was alſo ſubjoined to the information for the proſecutor, 
| «yon a ns books of pa ere nee e were 
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1 n 1 * 8 for the beilſoaet ) that, al 
though conſeious of innece nde, and certain that he could nov be 
© -htvifted by a fair of "the crimes tall de hin charge, his | 
+ epunſel had thought u their duty to plead the obvious defence 
of preſiption, in bar of this proſecution :=-Thar, in a petiod 
et twenty-five years,” which had-elapſed between the death of 
John Stewart, - whom the-priſoner was. accuſed of having; mur 
dered, and his commitment, in order to ſtand trial, he had re- 
mien conſtantly; i in Scotland; and chiefſy in Aberdeenſhire, the 
theatre of the alledged erime; that he bad ichy/eartied on 
_ buſineſs, in an honeſt and induſtrious manner; aud witfi an um- 
_ Stveptionable character; and that the change;of his name, ata 
Place of abode, was owing to the attempts of a reeruming offeer 
0 trepan him as a ſoldier, which induted bim don lay alde he 
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pen the. point FTISY A ee thate'vicennial pre- 
—4 ſcription of crimes was an eſtabliſhed doctrine of the Roman ___.. 
aw; and, in ſupport of it, ſeveral texts from the Corpus Juris 
Eivilis, and other authorities, were quoted; patzicularly, God. 
Eb. 9. tit. 22. L 12. ; lib, 1. tit. 7. 1. 4. digeſt. 44, Ut. 3. 
I 13+; lib. 49. tit. 14. J. 1. $4; lb, 48. tit. 17. L. 3 5 lib. 48. 
ut. 16. L 13. and Mattheus,” Tit. de OY Temipotisy. 
3 ky. col. 438.3. Heingcoius pu. pandectas, Vb..44- | 
tit. 3. C 370. Kc. &&c; It was maintained that the civil law. Was. 
ene af the. ſountains of. our W nd; oa 
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e eiters our . ſtatutes, ' cuſtoms; ann 
our judges, are Mert. And the authority of our commeniatbt 
on the Scots law; particularly of Sir George Mackemie, und 6f 


Mir Erſkine, ws quoted in ſupport of ihe preſcription' of crime 
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prifoners: were proſecuted at the diſtance of more than twenty 
years from-their-offence, it vs obſerved, that moſt of theſe were 
for: witehtraſt, which; like apoſtacy, is a crimen continuum; for it 


was h#ld{—once &witch|ahvays A nue b. Befides; that; in the 


peeferiptiois of 'crimes}'ithe! fame rule muſt take place as in the 
preſeription of accompts, viz. that it runs not from the firſt, but 
Seon tig jaſt erlich, As te the cuſe bf inceſt qucted for the 
uter; where a man was banged; at tlie diſtance of thirty- 
bye ycare for ly ing with his wife's daughter f, it was anfwered; 
chatono couuſel appeared for the priſoner; that no defence was 
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" quainted with, the proceedings of our ccurts of juſtice, Before a young genelc- 
nan is audited tö the bar, he undergoes a ſtrict examination upon the cheif bez 
Ani l ity within thele Forty years, or , char it Wis thought nc 
did = candidate for the profccien of # liger to undergo an examination up 
„ ph Py 7, I IIERE his Marty 8 

the Glaſgow rioters, A. D. 723, bas theſe words: © By the Roman law,, 

ih is abe common law of this kingdom ; -: er a en ky 
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1773 ſentence, viz. thoſe of fanaticiſm and uſuxpation. The counſel 
Fr for the priſoner alſo referred to the caſe of Maflleod ® of Aſſint 


- as a precedent in ſupport of the preſcription of crimes. The caſe 
was this; Macleod was tried on the 2d of February 1674, upon an 


indictment charging him with ſeveral treaſonable crimes; viz. I, 
With betraying, under truſt, the late Marquiſs of Montroſe, his 

Majeſty's Commiſſioner, and Ligntenant-General, and delivering 
him a priſoner to the rebels in A. D. 1649, who murdered him; for 
Which the ſaid Macleod of Aſſigt received a reward of 400 bolls 


of meal. ad, With having, in A. D. 1654, aſſiſted the Engliſh 


rebels commanded by General Morgan, in burning and plunder- 
ing the north, 3d, With having, in A. D. 1669, exaQted arbi- 
trary taxations upon all ſhipping that came to anchor in any of 
the creeks belonging to the priſoner. And, 4to, With having, 
in A. D. 1670, fortified and garriſoned his houſe of Ardbreck, 
and defended the ſame againſt the ſheriff of Sutherland, who 
bad his Majeſty's warrant to eject him. Now, although the two 
Grſt articles in the indictment are by much the deepeſt of the 
_ crimes with which Macleod of Affint was charged, his Majeſty's 
Advocate declared, he did not inſiſt upon the two firſt crimes 
| © libelled but. only as aggravations.” Which the-priſoner's cout- 
; ſel e could e aloge n the crimes being prides. 


"The . for * tac likewiſe argued, that the admit- 


£7 ting of a perpetual right of actions for crimes was inexpedient 
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in every country; and, conſidering the nature of our criminal 
law, was peculiarly ſo in Scotland. It was alledged, that the de- 
ſigu of puniſhments reſpected either the criminal or the public. 
With reſpect to the criminal, the purpoſe is to produce an amend- 
E or to cut him off —_ if | 
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; the l of his erime indicates ſuch depravity that he may 
be looked on as incorrigible. Bur this cannot be anſwered by 
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4 proſecuting 2 criminal after the years of preſcription ; for, if the 4 


feeds of guilt had not: been eradicated from the mind, the various 
-  agitations to which a man is expoſed from the occurrences of 
twenty years, muſt have made them ſprout forth into freſh out- 
rages againſt ſociety. And, if the revenge of a private proſecu- 
tor demanded an expiation of guilt, what more terrible puniſſr- 


ment, than that a criminal ſhould live under the continual ap- 


prehenſions of an ignominious death for a period of twenty 
years? To drag a man thus ſituated to the ſcaffold, after a regu- 
lar, induſtrious, and exemplary life, would as little ſuit the end 
of puniſhment which reſpected the public, as that which refpec- 
ted the criminal: For, with regard to the public, the end of 

puniſbment is to deter others from committing the like offence ; 
but no good impreſſion can be ſtamped upon the publie, wherr 


their compaſſion for the criminal exceeds: their horror at his 


crime, which muſt be the caſe when the memory of an offence 


is obliterated * „while, at the ſame time, the inoffenſive, perhaps 


exemplary, condudt of the ſufferer, is · conſiſtent with the know- 


Ggz , ledge. 


3 „ Within theſe four or five years, a perſon returned! to this country with an af 
fluent fortune and reſpectable character, wlio, in an early period of life, abſconded. 


on account of his being concerned in the mob which hanged Porteous, A. D. 1736. 


What good purpoſe could it ſerve to indift this man capitally upon his return? 


(Far. an account of the Porteou mob, ſee Arnot's Hiſtory of Edinburgh, p. acc.) 


Or what good purpoſe could it now: ſerve to · bring a proſecution againſt the rioters 
who, in A. D. 1779, burned the Popiſh chapel, committed houſe-breaking and 
robbery upon the prieſt, and aſſaulted the bouſes of many reſpectable citizens whom 
they ſuppoſed to befriend the Popiſh bill? Yet, had not the public proſecutor, from 
2 motives of lenity or timidity, omitted'to raiſe a proſecution for hanging 
the ring-leaders-in this ſcene of. tumult and devaſtation, I Frmiy believe that 142 
burning of London, A. D, 1180, would not have happened. At leaſt it is certaing 
that a popular orator, in haranguing his friends previous to this dreadful event; 
EIS PO CONE eee 


| MURDER | 
Wen ledge of tele who behold his tage The laws which. re- 
ute to property, wiſely regarding the ſecurity of our fortune 
againſt - obſolete and endleſs claims, have eſtabliſhed a pre- 
ſeription of every ſpecies of civil adJion; much more ought the 
laws to ſecure the peace of mankind, by limiting the right of 
cniminal action, which at one blow may complete the threefold 
ruin of fortune, of life, and of fame. Beſides, a perſon ſuſpec- 
| ted of an offence may lie under great diſadvantages by the pro- 
ſceecutor's having an unlimited power of chooſing his time-of e- 
tion, He may bring it at a period when there is ſuch a ſpirit of 
violence in a country againſt a man, a party, or a paige that, in 
the ferment of peoples minds, accuſation may be to con- 
viction: And, beſides, in a long lapſe of time, the ap or ab- 
- ſence of. witneſſes. may deprive a priſoner of his plea of alibi, 
| 3 eee that . ee a PO 70th 


” 


i preſcription of © crimes be AE in PH it is 14 j in a 
ſpecial manner in Scotland, whether we regard the powers of the 
proſecutors, or the nature of our laws. As to the former, the 
Lord Advocate may proſecute any perſon for any crime he 
. chooſes: His Lordſhip is not reſtrained by the neceſſity. of. a 
0. The grant ad jury's finding a bill; nor is a coroners inqueſt called upon, 
1" the body of a perſon deceaſed to aſcertain the cauſe of a.ſudden. 
145 and ſuſpieidus death. It is wretched argument indeed, to al- 
| 485 that this power is not dangerous, if reſtrained by no limits 
abs becauſe of the benignity of the Prince, or the 
araQter of the gentlemen who. are appointed to the. 
ment office of Lord Advocate. Salutary laws are got made 
in tyrannical times, but in a mild and equitable teign. Thus the 
opportunity of guarding againſt oppreſſion, in general,” "occurs, 
when there is the leaſt proſpe& of oppreſſion being at bid. — 
| Bur, however ler we may be from oppreſſiye profecutions.at.the. | 


inſtance 


M v R D E X. | 


the — of ms; againſt the invidious actions of private proſe» WYV, 
cutors, who, 
might call upon a man to anſwer for 'the.|/ans of his youth 
he had become à grave and reſpectable citizen, and t 


a numerous family? For profecution is granted, in its utmoſt. 


latitude, either to the party injurd, or to his neareſt heirs ; nor 
can the Advocate with- hold his concurrence *.—S$hould 
| Solea 


Wannen en. ion. 
| The heaking def wendy „ 


tion to the nature of our. laws. To ſay What is/2 capital crime 


by the law of Scotland, and what not; or, at leaſt, what has 


, inſtigated by malice, or with a view to tortion, 


ve be turned into deadly rancour, either the huſband 
or e he ae eme Tees wo 


237 
inftance of bis Majeſty's Advocate, what ſecurity have we but 22 


been, or has not been ſo, within theſe hundred years, is no eaſy 


matter . Our indictmeuts are laid ſometimes on the ſtatute, ſome- 
times on the common, and ſometimes on the Moſaick law alone. 
Many of our penal ſtatutes are wild, tyrannical, and incorrect; 


and in few of them anterior to the preſent century, is there a li- 


mitation of the time of ralſing proſecutions! upon them. —Hap- 
pily the Scottiſh treaſon laws are now aboliſhed, and thoſe of 
England ſubſtituted in their room. Profecutions for witcheraft 
too are driven to the realms of. night. But ſtill the laws againſt 
ropery, e —_—_ e and e may be 
Fo ie * 1 n, 4.33" tho 4 
| ann | # Bee a remarkable of his fo 
infra. | Index,” Adultery, 2 t If the reader already 


Graga ef cn from fome of the Ms Marte eee eee 


he wl not ſee occaſton to alter his opinion, from a peruſal of the ſubſequent part 
of this work. , 5 4s the penal canſequences of this crime can only take place 


after death, if the right Win for the yerſeaal gftate of ths deceaſed be 


OT e CO en 


* n 
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— 
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LD ; uſed as ample erg of 'oppreſion,—Beſides, there: arable ne 
= reaſon why gither the public or private proſecutor ſhould be in- 
dulged With an unlimited time of bringing his action. If the 

abſconds, his will not eut off the right of proſeeu- 

en if he does not appear in Court to anſwer to the in - 
mietment which may be brought againſt him, the ſentence of 

' ” outlawry, which paſſes of counſe, will preſerve to. the proſecu- 

tor a perpetual. right of action; therefore, the proſecutor may 
blame his own negligence, if he has loſt his right of Proſecution, 
by omitting ta obtain a ſentence of outlawry againſt the accuſed. 
And, if no ſymptoms, no ſuſpicion of guilt, have been diſcover- 
edi in a period of twenty years; or what is the fame, none that 
can juſtify the raiſing a. proſecution, it is better that the proſe- 

eutor ſhould then be deprived of his right of action, than that a 

perſon ſhould be called upon to defend himſelf againſt a capital 

ps, at wy. diſtance of time, bagever ſo remote. 


"The 2 1 5 1 conſidered. the informations for bis Ma- | 
jeſty s Advacate, and for the priſoner, pronounced. this interlo- 


eutor: In reſpect it does not appear that any ſentence of fugi- 
tation paſſed againſt the pannel, they therefore ſuſtain the 


4 ex; and mi the indictment and the * from ** 
2 AN Ker 2s] a: AN” 
"1 rewewpher to have liſtene@ with attention to the Fiesta ings 
this cauſe, and to have looked with anxiety for their. pes; | 
judgment. | The ſatisfaction I felt when it was pronounced, i is. 
not abated upon reflection. This judgment, indeed, is of a very 
different caſt from the general ſtile of the deciſions of this Court 
in the laſt century. It is a juſt, but trite remark, that Zwiſe fy- 
mem of laws tends to humanize manners; but it is no Jeſs true; 
mat liberality of ſentiment, and: gentleneſs of manners, humar 
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HE ati to one of our old ſtatutes emphatically de- 1686 
JÄJ'ſceribes the diſorders which prevailed in this country from 
one of the worſt of political evils, the relaxed arm- of the civil : 
magiſtrate. © Forſameikle (ſays the ſtatute) as the overſight and 
negligence of the civil magiſtrates, and judges ordinar within 
this realm, in putting of decreets to execution, puniſhing of 
* malefaQours/and rebells, and utherwiſe uſing of their offices, 

as becummis, partelie for regard, and feare of ſtrang pairties, - 
and hazard of their own lives; and pairtly throw want of ſuf- 
© ficient preparation for that effect, is the original and principale 
*. cauſe quhair fra * the great confuſion. and diſor of this 
© lande in all eſtaites proceedis 7. Therefore by this, and other 
2058 of parliament, it is ſtatuted, that the raiſing or aſſembling 
within borough, conventions of the people, without ſpecial  li- 
|  cerife of the Sovereign, or authority from the magiſtrates of the 
| VO e if ſuch ene oper DEA to arm them 
ſelves, 
: 


+ From which... 99404 x. MA 8 13. 
& 184. Parl. 18. c. 17. | | 


* 
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2686 ſeives, to to dä banners, to beat the g, or r ſound the trum- 
„ pet, or to make uſe of other warlike inftruments whatever, | | 
Ie is ſtatuted, that perſons thus offending ſhall ſuffer the pain of 
Ach. It is further enacted, that, whoever ſhall diſobey and 
4 dess ahe- authority} oF ithd Mageſthbted of Zub M, or their 
__ officers, in the execution. 10 their duty, ſhall ſuffer the like 
\ oth IIS TEIN Nan Ms... Rite r * * 

Bi] DT Anu d⸗ 17 tun N . W112 wh 
- The ed on theſe. ſtatutes.— unday the 
"oO Bauern 2686; a bbs of journeymen and apprentices 
in Edinburgh, leagued with ſome ſtudents\ at the Univerſity, 
"SOS '_._ among whom fanatical principles had of late made an alarm- 
F progreſs t, aſſembled for the purpoſe of inſulting and in- 
7 187 terrupting thaſe of tlie Popiſh-; perſuaſion in the exerciſe | 
be — religion. Their“ indignitie were direAed at: the Ch 
be _cellot's Ladys and” other--perſcns: df-thasfaih, when difmib+ | 
15h Fug from their 2place (of! worſhipe7 The: mah many of: whicts: . 
word urmed; pelted the: members of that cangregation' with 
ſtones and dirt, riſlod ſome of them of their olpthes / anꝗ m- 
treated them inicheir: perſons and chen e: r e Ag oa 
Street of ;Editibarghz; wbere,, with! irum burn and other in- 
| eurnents, they attempted to break open ther houſes of ſeveral of 
eee e gare ve the Magiſtrates of Edinburgh, and 
i 128 ent eee ehe 
\ 336 * © a4 210119 >ir 7 Doro ig 297165 Ne-arobes! * 
"> en Crit 4% . B. 1686; mne Mhyithrates/6f cBBibuinfhy From dr 
— — iyabe Duke Tork, who: was. thin in ibeſeityiſ in · 
ere the udents in their ah Fapt-burnipg 4 ſo Wat they. 
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| TUMULT: WIT NI dune 


EX | Wo 
the Commander in Chief of his Majeſty's forte and ibe troops 1006 
under their command, and wWounded ſeveral of "> W net wer ow. | 


wers aſſembled in order to diſperſe the mob. FT 0: 
F 


1 ters being apprehended, the magiſtrates, next forenoon, ordained 


one Grieve, à baket, an active perſon in the tumult, to be in- 


ſtantly whipped through the city by the common executioaer; 


To fave the delinquent from undergoing the puniſhment award - 


ed by the magiſtrates, the priſoner, Mowbray, and his aſſociates, 
collected a mob. afreſh, reſcued 4 mera eee 


and the TON and carried him off in Keinen 


VT If, 5 3 ES 


be prince was haves ith an emen . bim 


with having tranſgr 


| that he reſtricted the libel againſt the priſoner'to bis * acceſſion 


to the tumult on Moaday in the forenoon, in reſcuing the ba- 


ker from the execution of juſtice.” The Lords D een 


e d ER Feen, 
Boi FS 799 e e We [4 
. "THE" P x 0 F. We 


7 


as: 22 *. . 


1 - Fe b Julltly dees thr lt s Fee e 
multi libelled, and aſſiſted in reſcuing the baker fromthe town- 
officers. He ceraved God and the King's pardon for bis oſſence, 
GC SE 


P . ® % a 7 
ies 44 = » a 4 — 4 - * 4 ” aA &#» — ® gd «4 Y 
97 a \ 4 * - 007 « ys? Are * * 


e Nocturne,” one ot” "Ki ws of Edinburgh, 


depoſed, That, on Monday laſt, as he was, employed by the ma- 
ch ee er the grilawer ws 


os OE CONES one 


the ſtatutes already ſpecified, by being 
engaged in this kümult; ; and his Majeſty's Advocate declared, 


t. I 3 


r nauer ITM uO n 
7066 ene the mob hich ; reſcue] him). | Thedeparient calletoun 
de pniſoaer to be gone; but this he refuſed, ſaying, * be would 
© "© take part with the trades;] andy upan Grieye's being teſeued 
from the town officers, the deponent ſaw the priſoner take Grieve. 
OO I Reo en mob... 
ian aon tte 1251 eie 57 boluymdpigne ad 21 
eee depoſed, That, da Mondey laſt 
be ſaw the priſoner amidſt the mob which threw down the town 
officers, and reſcued the baker, and heard him declare he would 
ſtandby the Way more Wäre lech to the fame 
nnen 21 0 N And 3M) "B21: Di cls Us, W . too od 
= mat u n tt b canin $112 has 
The jury unanimouſly found the iber acc to yy tu- 
wile, in reſcizing che baker from the execution of juſtice, proyed 
by bis judicial confeſſion. The Court adjudged the priſoner *, to 
de taken to the Croſs of Edinburgh on Wednaſday next. the 20th = 
of Febnnaryiauf to he banged! dn a gibbet till he be dead, lt 
| appears then khe Privy Council granted thÞ” priſoner. af reprieye 
tlidalſhort) day; Whether he got any; farther. reſpite, or wn. 
then hanged, is nheettain,. 20 the records of Privy Conndil for 
A. D. 1686 are miſſing. One Keith, a feneing- maſter, was triec 
on the 26th of that womb For acteſhon to rhe ſame tumult, was. 
convicted, and was hanged at the wars of Edinburgh. on. the 5th. 
+ ef Math. 19: 95%7 046-9 tals (bs YELL TORS? 7 518 
f | n 01 * 1 TI 1812 1 281 Gere: 2131 111 hie + Lg ba 15011 75 ane 
he d irn. manifeſted in mis trial convidion; and nen- 
: 29A off) mtr $2245 bi ts 43 15) * 45? W aur $11 20501 en 


Fan 
eue e er int ts dy fir den concerned in this: 
| put N 2 their: of juſticiary teſtify, . 


was tried” or outlawed 6n account Dal at this-time, e. 
Er 80 M den bh etal ber. I Bü - ß eatept bn the Lou of Ust 
fame month, chen derbe bee Fanta as 
* Ser Fountainball's Deriß ens, vol. 1. p. 401. 40). 
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eld; when- Lonhpliteg: with a recent oceurrence, impreſſes wich 1686 


do voy favourable idea of the preſent us. 
1 07 Hee EONS < be Chet 
-'The eee Ailgolition” of the Cable 1 e at the 
price or grain after a ſucceffion of bad erops, had broke forth in 
a variety of outrage” that required an” exemplary aud deciſive 
check. William Spence, a mattroſs in the. ſceond bartallion of | 
artillery, vas proſecuted by his Majeſty's Advocate before the 
High Court of Juſticiary at Edinburgh, on the 13th'of Decem- 
der 1784. He was charged in the indictment with being an ac- 
tive perſot in afſembling a mob, on the 7th of June preceding, 
at the village of Ford, about ten miles from Edinburgh, for the 


declared purpoſe of demoliſhing a diftillery f; with exciting a 


number of colliers to Join the m6b with breaking into the di- 
Rillery,” and actually ſetting fire to one or more of the buildings 
with tis own hands |. —As the evidence in this trial is not re- 
corded, I have it not in my power to ſpeak from my own know- 
ledge as to the evidence of Spence's guilt: But, notwithſtanding 
that the crime was i Iful firt-raifing ; notwithſtanding I have 
been” informed by every. perſon. I have converſed ' with who was 
preſent at the trial, that the evidence of his guilt- was complete, 
the Jury, by a great rern of voices, found the panuel Not 
pers a ie baht; MARE 
| ae cer e lat e 
f r L 
* * d ref rk HIST publihed, 1 propoſiet 20 ly bebe the 
public the trial of the malt-tax rioters for pillaging and demoliſhing the bouſe of Mr 
Campbell of Shawfield, A. D. 17253 but, upon tully examining and confidering the 
chitge againſt the priſoners, the informations for his Majeſty's Advocate, n them, 
; the intertgcutors of the Court of Juſticiary upon the defences ſtated for the priſon- 
as, the proof led in the cauſe, the verdict of the jury, and the judgment of the 
Court; I ay, upon a conſiſleratian of 8 this trial/accardtng 
to, l is jy n reſpects: proper for publication. _ | + This diſtillery 
N was burnt to the ground. * The damage was eftiinated at L. 7000. _ 
cords of a December 13. "ow | | 
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2686 ' The conſequences 10 2 country,” if juries will be ſo 8 
8 2 rous as to acquit a priſoner contrary to evidence, for a crime ſo 
dangerous to ſociety, are too obvious to require to be enlarged 
upon. I muſt, however, take the liberty to obſerve, that it ap- 
pears requiſite that the mode of ſummoning juries in this city 
ſhould undergo ſome alterations. The number of trials by Jury 
in Edinburgh, before the Courts of Juſticiary, Exchequer, &c. is 

_ conſiderable, and the jurymen are generally choſen from among 

the merchants, Hepherpery and tradeſmen. Thoſe who follow 
the profeſſion of the law * are never called. The landed gentle- | 

men, or freeholders, of the three Lothians, are ſeldom or never 

| ſummoned, except in the trial of a landed man. The inhabitants 

of the town of Leith, although men of conſequence in the mer- 
cantile line, are ſeldom; called but in trials which have ſome rela- 
tion to maritime affairs. A practice has alſo crept in of not ſum- 
moning upon a jury, gentlemen who have preferred a reſidenee 

in Edinburgh to living at their eſtates in the country, and who, 
conſequently, cannot be called to attend the circuits in their re- 
ſpective diſtricts. By theſe means, the rotation of duty of ſit- 

ting upon jury comes very frequent upon that claſs of people 
which are in uſe to be called, and the duty impoſed upon them is 

— therefore heauy and unequal, By theſe means, alſo, improger per- 
ſons are ſometimes ſummoned to fit in jury upon a priſoner: For 

this important article in the adminiſtration of juſtice is generally 

left to inferior clerks.— It is perfectly well known that there is a 
deſcription of men in this city, of whom it could not be expected 

that any power of teſtimony would lead them to convict a priſon- 


5 er of * crimes To yet who . is deer would liſten with 
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nn to criminal accuſations * nature that no Lord Ad- 1686 | 
voeate would now dream of raiſing. By extending, therefore, — 
ehe claſſes of people from which our jurymen are to be choſen, 21 
the burthen will become the eaſier upon thoſe who diſcharge 
this important truſt, and the danger will be avoided of baving 
crimes,of the moſt pernicious tendency tried by a jury of men 
| Uliberal in their ſentiments, and violent in their prejudices, who, | 
in the trial of a priſoner, conſider more the nature f the crine, 
than the Amt of the evidence. 


* 
„„ 
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I have heard it urged as an apology for the jury who ſat upon 
Spence, in having given ſuch a verdict, that they would have 
pronounced a different one, had it not been, that, of late, too 

 Bitle reſpect has been paid to the opinions of jurymen when recom- 
mending a convict to mercy. This, I know, alludes to the cafe of 
James Andrew, who was convicted of robbery, and condemned; 
and who, notwithſtanding that the jury unanimouſly recom- 
mended him to mercy, was executed in terms of the ſentence, 
upon the 4th of February 1784. As this has been a topic of 
converſation, and with ſome, of animadverſion, I ſhall ſtate what I 
know concerning it,—The jury gave a recommendation in favour. | 
of the priſoner, ſetting forth their reaſons for ſo doing: The Court 
. a e of a very different nature. As I have only ſeen the 
Ph ages, 
205 A et eee the proper ee Beate dsds bo Pen e 
to the Court a liſt of forty-five men whom. he thinks intelligent and independent ;; 
and that, when the judges name the fifteen who are to fit upon the jury, the priſon- 
er ſhould have it in his poyer to challenge a third of them without ang cauſe aſs: 


1686 former, I cannot form, (Tab Jeſs cn l rsd to deliver an A 
nion between theſe oppoſite ſentiments of the Court and Jury. 
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My purpoſe then is but to thow, that the caſe was accurately 
and fairly laid before his Majeſty. It appears from Lord 8yd- 
ney's letter to the Lord Advocate, of the 21ſt January 1784, 
that Lord Kennet's report upon the caſe, the minutes of the 


© trial, and the evidence given thereupon, together with the re- 


© commendation of the jury, were laid before the King, who 
© having maturely conſidered the caſe of the convict, does not 
© ſee ſufficient grounds for extending his royal mercy to him. 
And Mr Chalmers, the ſolicitor at London who correſponded 
with Mr Bruce, the agent for the convict, writes to him thus: 
The under ſecretary © ſhewed me all the papers that had been 
- © tronfmitted from Scotland, and laid before the King. Lord Ken- 
© net's report ſtates very accurately the circumſtances of rhe caſe, 
© ind mentions the recommendation of the jury, and the grounds, 
they went upon; but adds, that he and his brethren did not 
- © think Andrew a proper object of the royal merey; giving the 
© reaſons,” and „being, that the arguments of the jury were not 
* folidan very diffind clear term. As the jury bad a right to 
give a recommendation, ſo the judges were entitled to make a report; 
and no ground of complaint can ariſe from this caſe, unleſs it 
ſhall-pleaſe jurymen to alledge that his Majeſty is not at liberty 
to act according to his own judgment, in e N the moſt 
dime Part of ou cee KF: 081 Tur 13 3g 
* even ae that improper means bad ics uſed to 
92 b Ble the royal mercy from Andrew, I cannot admit that 
this is any apology for the jury which ſat upon Spence the 
matroſs, having pronounced a verdict finding him not gnilty; 
for I conſider him to have been a moſt unfit object of merey; 


8 from the recent and repeated outrages of che rabble, 
| "and 


14 
* 


TUMOULT WITHIN BURGH, _ 


and inſtances of imidity in the civil magiſtrate, none .of the 1686 | 
crimes which ariſe from the /avarice or malignity of an indivi- 
dual, are ſo hurtful to ſociety as this contagious ſpirit of fire- 
raiſing and tumult. And this priſoner, Spence, was not only 
reckoned by the Spefgtor: | of. his trial, to have been proved 
guilty as a ringleader in the tumult, but alſo as having ſet fire 
to the diſtillery with his own hands. Lord Kennet made the 
above report, relative to Andrew, as Preſident of the Court of 
Juſticiary in abſence of the Lord Juſtice Clerk. His acuteneſs 
of appreheaſion, bis ſolidity of judgments and his accuracy in | 
buſineſs, were acknowledged when he was alive; and are now . _ 
| ſealed by the united een of the Dench, the Bar, and the Pu- 9 
4 blic. Wea 2 | | | 
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5 Trial of Captain Thomas Green, Commander of the Worcefter, 

| a ſhip belonging to the Engliſh Eaft-India Company, and 
of fourteen of his crew, for Piracy and Murder, commit- 
e e nd its crew on the cout of Malabar 


7 
. % 
* Of 
- 


HE OY lights i in which the Surbarionits of Raid 
and Scotland viewed the inſtitution of the Indian and A- 
frican Company, in the latter of theſe e kingdoms, and the ferment 
which aroſe in Scotland upon the ruin of this Company, and the 
loſs of its ſettlements, have already been mentioned“. The con- 
teſts between the Engliſh and Scottiſh Companies, trading to the 
'Eaft-Indies, excited further animoſities between theſe nations, 
The Annandale, a ſhip belonging to the African Company, had 
been ſeized in the Downs by the Engliſh Eaſt India Compa- 

ny, and the preſſing inſtances with which the former ſolicited 
its reſtitution being diſregarded, they procured an order from 
Government in Scotland, for ſeizing, by way of repriſal, this 
veſſel the Worceſter, which had arrived in the Forth. The 

_ veſſel was conducted to the harbour of Burntiſland. She was 
detained there in virtue of a precept from the Scottiſh Court of 
Admiralty ; and an action was brought before that Court, at the 
inſtance of the African Company, for having the ſhip declared 

__ _ a lawful prize, on account of the Eaſt er uy 8 
i * the Annandale, 5 * * 
8 ile 


= + Se the Tri of Thomſon and den . gt. 
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Wille the rat thus under an embargo, the Un- 1 
guarded ſpeeches of the crew, 'in their cups or rheir quarrels, led 
them to be ſuſpected of 'the crimes of | piracy and murder com- 
mitted upon u veſſel and'its crew in the Eaft Indies, belonging, 
as Was ſuppoſed, to one Drummond a Scotfman'®,” The ſuſpiciofis 
thus entertained were the cauſe of a precognition being taken of 
the affair, and the preſumptions 'of guilt ariſing from this pre- 
cognition, were io Reva bs, to give occaſion to the following 


on the I 450 of February 1705, an at on the Scottiſh Privy 
Council was paſſed, authoriſing a proſecution againſt Captain 
Green, and. his crew; before the Court of Admiralty,” and ordain- 
ing the Lord Chancellor to. make application to her Majeſty for 
a pardon to Charles May ſurgeon, Antonio Ferdinando cook's- 
Ek: Antonio Franciſco the Captain's man, George Haines ſtew- 
George Glen quarter-maſter, and Alexander Taylor fore- 
wh man.—The Privy Council, at the ſame time, appointed the 
Earl, of. Loudon, 1 85 Belhaven, Sir Robert Dundas Lord Ar- 
niſton, Sir Jahn me of Blackadder, and John Cockburn 
A wh gt ORs aſſeſſors to Mr Graham the Judge Ad- 


miral. de zl 8 

ort! rat a * tam; 

The nr Saver were — to the 8 on the 5th of March 
| 1705. It was charged againſt, them in the indictment, that, in 


the months of February, March, April, or May 1703, they did 


meet with another  thip bearing, a red flag, and manned with 
Onan, or wanne the 8 of, Malabar, 0. Cal- 
mod abt Et L Hos E liert: 
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© Hiſt..of the Union, p. 46, Trial of Captain Thomas Green, Edinburgh, printed 
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1 OF A e 
A0 ligut —That ahey did, without any, lawful. warcant,. er zuſt 
we cauſe, attack. the faid. ſhip in a hoſtile manner, with guns and 
otherwiſe, boarded her, killed the men, and threw. them over 
board, took the gpods from on board of her, and lodged them 
in the Worceſter; and then diſpoſed. of the, veſſel thus piratical- 
ty captured. to one qe Cammodo. The indic ment allo. contains . 
a, minute narrative of the cireumſtances from which the priſon- 
er's guilt was inferred. But it were ſuperfluous to inſert them 


here, as they will appear with greater propriety in the 1 
led i in e of this PT” 


Tz. 


. tor and the prifoners ; and we following es to the rele- 
Yancey; of the inditment were ſtated, partly i in 2 written | informa- 


29% A64 perdhy in pleadings at the ber. . t 1 robngy- 8 
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| 1 ed for the priſancrs, that the crimes kbelled being al- 
ledged to have been committed b Eng 585 on the coaft of 


| Mal: this. Cou t ha# 1 juriſcheki ion; and 
ne e proper courts a hy in 1 

ade, That He epry. Keigle, he thip's. carpenter, and Ilia others 
the crew who were indicted along with Rim, being part of 
. Green's crew, and under his command, could not be 

| Fut vpon their trial, till the Captain himſelf was previouſly tried. 
J, That Captain Gteen ebufd not be tried ul! John Reynolds, 
and certain others of the prifoners WhO ha received an indict- 
ments thovld: have ee 1 previous trial becauſe he the 
N 40 n Had oited ther as 3 wittzeſſes j und, in caſe of 
tei dequittal! war etititiedto/ their evidenee in his behalf: OG 
418 — author of a groundfeſs and invidious proſecution, 
DN raiſed 1 principal offender, by 

am 0 bend ling er indent, the Vw cee 


2am N io ier An .q eit "1 vg witn fles 
< 
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* rA CV: „ 
ti might/deprive'a > ipitifoner- of the evis 1565 
dence in his defence, 1 470, That the libel was too general and = 
indefinite, as it did not ſpecify: the name of the ſhip alledged to 
have been pirated, the deſignation of the Captain, the names of 
the perſons ſaid to have been inutdered, nor any ciretmſtaness 
by which the Thip in queſtion might be ſpecially diſtinguiſhed: 
Vet it is requiſite that all theſe be ſet forth in @ criminal” indict. 
ment, not only in point of form; but of material juſtiee; for other. 
wiſe a prifoner might he preeluded of many folid defences; ſuch as; 
that:the ſhip ſaid to have been pirated; was in an oppolite quar- 
ter of thagglobe j that ſhie ſtill remained in poſſefion of her la w- 
ful owners; that the perſons alledged io have been mufrdered 
were ſtill alive; &. That it was the more [neceffary that the 
proſecutor -ſhould. be obliged to ſpecify the ſhip particular 
. by, as the priſoner, Captain Green, having a commiſſion under 
che Great Seal of England, 'impowering hita' to ac in hoſtility 

againſt pirates, might ak have taken or deſtroyed u ſhip; 
and killed the men, without having done any ching contrary 0 
law. Sto, That che indictment was laid in ſuch manner, 48 to 

ſhow that the proſecutor meant to eftabliſh the priſoner o guilt, 
not by poſitive teſtimony, hut circumſtantial evidence ; and that 
the cireumftanees' charged in the indie ment were not fuck is he- 
coſſarily to Infe "concluſion of the priſoner's guilt; * And; in- 
deed; to hold x erime to be proved by circumſtantial babe 
was extremely hazardous, and et ee ie deemed il 


legel. 10 Sonax 10 "an 23 3.441 01870769127; 
A bed ,no nigga dit: eie bobnoggi 
Fo theſe aer bessten of the ita webt ir W 
replied by ibe counſel for the proſecution, 1910, That the juriſ- 
diction of the Court was eſtabliſhed by ad 168 f, cap. 16. which. 
declares; that the High Court of Admiralty has the ſolp juriſdie- 
tian ig all „ eriminal, and apainft al 
Ade | Iie ; perſons 
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170g perſons foreign or domeſtie And independent of this Ai 
RK this Court muſt poſſeſs a juriſdiction over the priſoners in the 
erime of piracy ; for, if pirates are not liable to be tried in the 
country where they are apprehended, this claſs, the moſt lawleſs 
and deſperate of men, would eſcape without puniſhment, or 
oven trial, unleſs they happened to be apprehended in the coun- 
try of which they were natives, or where the crime was com- 
mitted. 2 de, and 30a, That the plea which had been urged in 
behalf of ſome of the priſoners, that they could not be tried till 
their Captain had undergone a previous trial; and the Captain's 
plea, on the other hand, that he could not be tried before cer- 
tain of his crew, was a notable example of arguing in a circle; 
and, by admitting ſuch objections as this, where more than 
one perſon was accuſed in an indictment; criminal proceſs. might 

be altogether ſtopped: That ſuch of the priſoners as were of 
Captain Green's crew, could not plead the authority of their 

: Captain, to exculpate them from the charge in this indictment, 
far. no. warrant: could authoriſe , piraey; and the priſonets were 
al indicted as ſocii rriminis,—And. although, if a proſecutor 
ſhould adopt a meaſure ſo extraordinary, ſo villainous; as to com- 
prebend both the alledged perpetrators, and the exculpatory wit= 
neſſes, in one indictment, with a view to preclude the accuſed 
of their defences, this might entitle che alledged perpetrators 
to inſiſt upon thoſe of the defenders whom they were to ſum- 
mon as. witneſſes. being previoully tried; yet it behoved the per- 
petrators to ſpecify a probable ground of the innocence of theſe 
intended witneſſes ; but the priſoner, Captain Green, had ſet 
forth no ſuch ground of the innocence of thoſe of his crew 
whom he propoſed to adduce as evidence. 4to, As to the ob- 
ʒjection of the libel being too general and indefinite, it was laid 

as ſpecially as the circumſtances of this remote crime would ad- 
n and an were n ſuch, —_— puniſh- 
s able 
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belong to.— By admitting an oppolite' dotrine, it might be 
maintained, that a ſhip might be attacked and ſunk, and her 
crew: musdered, in the Road? of Leith, before. thouſands af 
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able by the laws, whatever anight be the names of the-veſſeh pi- 1705 
rated, and the perſons murdered, or whatever nation they might WY" 


ſpectatots on the oppoſite ſhores; and yet, although the evidence 


of this act of violence was ſo notorious, it could not be the foua- 


dation of a trial, if the perpetrators ſhould have accompliſhed 
their villany ſo completely, as to have utterly deſtroyed the ſhip 


and her crew, and ta have ſent them both to the bottom of the 


deep. Neither was it requiſite that the libel ſnould be more mi- 


nute as to time and place. Ia a piracy, committed in the Indian 
ocean, where, the total, deſtruction of the ſufferers rendered the 


proof of guilt. extremely, difficult, it was impoſſible to ſpecify the 
preciſe latitude of the ſhip, or the day of the month, w hen the 


crime Was committed. Indeed, the day and == of the 


commiſſion of. a crime were not neceſſary to be ſpecified in an 
ment, unleſs they were charged as aggravations of the guilt ;. 
ſuch, as, that the erime was committed of a Sunday, or againſt. a 


perſon, i in; his own houſe; and, if a defender ſhould require that 
day and place be ſpecified,, becauſe he means to prove an alibi, 


it. muſt. be upon condition that he admit the-crime charged in the 


indictment, to have been actually committed, although he, by 
reaſon of the alibi, can inſtruct, that he was not the perpetra- 
tor. And. the commiſſion under the Great Seal of England, 
which Captain Green poſſeſſed, far from rendering a more ſpe- 


cial. conde/cendence; neceſſary, would, in the courſe. of the trial, 


afford a ſtrong preſumption of the priſoner's gui; for. the comy 
miſſion required, that the Captain ſhould keep a particular jour 


* of any hoſtile attack he . make upon any veſſel; and, 
30 Hog 51 L 9 3) FJ; wt by: 
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6s The place where veſſel ride at anchor o Lein harbour 
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U tse obele eben Rated againſt ch rele uiney of the in | 

etment; and found, that the ſame being proved, "by eirar an 
plain evidence; relevant to infer the pains of 'dearh. and confifs 
ation of moveables. YTnozatugqrhy i i % . Hl aeiab 
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© Antonio Ferdinando, 'cook's-mate of the Worceſter Black 
depotcd, that he believed it God; was born of Chriſtiar parents, 
and way Bimfelp l Chriſtian That, about eee 4 Half 
2b, be tame aboard the floop belonging to Captaiti'Green,-the 
priſoner's ſhip, then on the Matabar- coaſt, and entered into the 
ſervice of Mr Loveday the purſer. When falling on'that/coaft, 
he fro an engagement between the Worceſter her floop on board 
bf Which the deponent was, dei U tip mantel with white men, 
peng Englith, and bearing Englith colours; chat is to Thy; 
cotours of White, fed, and black, ſuch as the Worceſter did bear. 
Captain Sen, Captain Madder che firſt mate,” James Zimp-⸗ 
fon the günner, and 6ttidhs, * to the number of about twenty 
mem, manned the flobp! The ſloop engaged the ſtrange Hhip 
firſt; and the Worceſter joined the engagement afterwards, It 
was a running fight of three days, and happened between Telli- 
cherry and Calicift: © Or the third day, thoſe in the'Noop'boards 

en che range thip, 100k her crew from under the deck, killed 
them with hitchers, aud thre them overboard-; and the {aid 
priſoners, Green, Madder, and Simpſoti, were among thoſe who 
boarded the flrange ſhip and killed the men. The deponent be- 


lieves, that the n men 1 70 willed, "aſs OT Werner were a- 
121%; 3s Dit v Soy bout 
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bout ten in number. There were but ſe goods in her; ;\Abole 1705 
were. carried aboard the Worceſter, add conſiſted partly of China- 
_ root and the veſſel thus captured was manned by ſome of the 
| Worceſter's.crew, carried to-Callicoiloan, and there ſold for the 
ſeryies of a, Matabar King, to à man bearing a Malabar name, 
aud whoſe. ſervant was called Ce Commodo.—> He knew not 
what men, or whether any belonging to the Worceſter or her 
ſloop were killed; but he the deponent was wounded in the 
arm, and nom ſhows: the wound in Court. Captain Madder 
ſaid to che deponent, that, if ever he told any man, either white 
or black, of this engagement, he would throw: the deponent 
over: board. Depoſed, That, during the engagement, Reynolds, 
the ſecond mate, was aſhore at Callicoiloan, as the deponent be- 
lieves.— This depaſitian, is.ſubſcribed by the. deponent in the Ma- 
lahar character, and hy Captain George n ee 
dee eee. Anh . n | 


: Charles May, furgeos, to the: Wonder depoled, That he failed: 
with this ſhip from England. When the veſſel was on the Ma- 
labar coaſt, he was ſet aſhore at Iheck, and went ſome miles up 
the; oduntry to Callicoiloan, About a fourtnight after, he heard. 
firing, at ſea : and meeting with Coge Commodo merchant, and 
Frenciſco de Olivera intetpreter ta the Worceſter, ho had come 
that day from Ibexk. he aſked them what meant the ſhooting 2 
and they ſaid, that he Worceſter had gone out to ſea, and was 
fighting with anotbet ſhip. Next morning the deponent went 
to gte ſhore, Where he ſaw, be Worceſter riding at her former. 
dirt about four miles from thei ſhore, and another veſſel riding 
aer ſtarn. 8d aftet, the Worreſter's long boat came aſhore- 
io great haſte z the, deponent aſked. the boats crew what. had. 
brought. them aſhore, it not being uſual for boats to come over” 
| the bar, on account af the greatneſs of the n br. they an- 

| * *Fwered;. 
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vater, becauſe all their water had been + Ppilled or uod the night 
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before.” The men told him they had brought in a ſhip Witlr them, 
but he did not ſpeak to them in relation to any\Hight// forthe 
made ne flay, bat returned immediately t6 Callicbfican! where 
His patients were. About five or ſix days-after} he went aboard 
the Worceſter for ſome | medicines; atid ſaw th deck lumbered 
with goods in cheſts and bales. He ſaid to Mir Madder, What 
{have you got there; you are full ef buſineſs?! upon which, Mer: 


Madder curſed him; and bid him go mind? his! plaſter box.“ 


There was a ſhip then riding at the Worceſter's ſtern, which the 
deponent was afterwards informed was ſold to Coge Commods: 


Some time after this the Worceſter's Hoop came down the coat, 


and Antonio Ferdinando, the preceding witneſs, was fent affiore 
to itte dpenens- at Heck He was woiinded in the arm; tlie 


deponent took off the dreſſings; and the wound was a fracture, 


which appeared to have been occaſioned by a gun-ſhot.' He 


aleed at Antonio who had dreſſed the wound and/fet his arm? 


dard Amenie ſaid, that he had been ſet achore at Cochin; and 


dreſſed by a Dutch ſurgeon. Some time after he bent aboard: 
the Worceſter and viſited Antonio, and the other perſons in the 
ſhip who ſtood in need of his aſſiſtance. A wounded man, cal 
led Mackay, and another called Cumming, came to him /at'the/ 
medicine cheſt. He aſked them how they came by their wounds?! 
and Mr Madder hearing this, defired the deponent to "alk no 
queſtions; and forbad the patients to anſwer him upon their 
peril. An altercation immediately took place between Mi Mad 
der and the deponent, who told him, he had no command over 
the deponent. Madder replied, he would make his compihim to 
one who en wor” an rent was of) one n oe! carrying the 

— 10 f. of Is: deponent 


Yr .1119926 019.169 27 


, g * 
* 4 J 4 . : 8 . 4 as * 8 
-* * 6. F ”, 9 . 4 F * 
944 * K 4 7 9 1 * — P $ + - 3 3 


2 IA A 0 7. | 257 
depotient aſhore, and as ſpeedily executed. Depoſed, That this 1905 


Nee in the months of e or February 1703. * 


— 
Antonio bs 2 Black, ſervant” to the -rifonet, Captain 
Green, depoſed, That when he was aboard the Worceſter on the 
Malabar coaſt, he heard the firing of guns from on board the | 
Worceſter, to the number of ſix, or thereabout. The deponent & 
Was at this time chained and nailed to the floor of the forecaſtle; 
he had been ſo for about ten days; and continued thus confined 
in all about two months. Two days after he heard the firing, 
he ſaw ſome goods brought aboard, which Antonio Ferdinando, 
a preceding witneſs, told him had been brought out of a ſhip 
they had taken. Ferdinando told him alſo, that ten of the crew 
bol the taken ſhip were killed; and ſhowed the deponent a plaſter 
on his arm, ſaying; he had been wounded aboard the Worceſter's 
op when ſhe took the other veſſel. | | 
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| Mie Betis: Aenne in Leith depoſed, That he wet on 
board the Worceſter, by order of the Lords. of Privy"Council, 
when the ſhip was unloaded, and ſaw the hatches, which were 
faſt and ſealed, opened. Few or none of the packed goods were. 
numbered or marked, although it is cuſtomary for goods to be 
ſo? and he, the deponent, never received any goods but what | 
were marked, ſo that he might know to whom they belonged. 
Being interrogated for the priſoners, he depoſed, That this is 
. cuſtomary whether there be a ſupercargo aboard or not; and 
whether the goods belong to ten men, or one man. Being far- 
ther interrogated for the priſoners, Whether it might be owing 
to the pepper being ſpoiled and heated, and the goods much da- 
maged, that they wanted the mark ? depoſed, That, where the 
| n were re Abalaged, the bales were rotten to pieces, but, where 
8 KE | the 
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| 2709s the goods were entire, the: bales 48 en wanted both num- 
ber and mark. TOTS n Je bons 
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* Archibatd Hodge, ſipmaſier in 7 depoſed, he was on 
ha the Worceſter, when ſhe. was rummaged by order of the 
Priyy Council, and ſaw the: goods unloaded., . Moſt part of them 
wanted both number and mark, which is nowiſe common or re- 
gular in any ſhip the deponent has ever a he neuer or: 
Ak "a ip: PRION. weer ab 290 an Ihe 


ke Glen eoldfmith, depoſed, That laſt 8 the A 
day after the Worceſter came into Leith Road, he went aboard. 
that ſhip.— When in the cabbin with Captain Madder and one; 
Hammond, who is new in England, Madder took a ſeal out of 
his pocket, and aſked the deponent what he thought of the Scots- 
African and Indian Company s arms, and put the ſeal in his hand. 
It was about the ſize of a half- crown piece, had à handle of 

lignum vitae; and there were engraved. on: it a St Andrews 
croſs, a dromedary, with a caſtle on its back, a-ſhip, with a ri- 
| ng ſug dove: ia: ous and two * men for ee, 


— 


e Wilkie rie, degpled, That, in u October laſt, is. 
| Captain Green's ſhip, was brought into Burntiland:harbour, the 
deponent went: there with his mother, With a. view to. get intel- 
ligence concerning his. brother, wh“ had gone with . Captains 
Prummond.to the Eaſt- Indies. The deponent fell in company ; 
with the priſoner George Haines, at the houſe of Mrs Seton, 
and aſked him, Whether he had ſeen Captain Drummond in the 
courſe of his voyage? Haines fell in a paſſion, and ſaid, Damm. 
me, what have Ito do with Captain Drummond.” The depo- 
vent dropped the converſation; but, after they had: drank. a. 


while, and he ought Haines. in better er humour, he aſked | Nias, 
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If be had not heard of, "of "ſeen ahy Sedttiſh ſhip” i the Ealt- 2765 
| Tadies ? Haines anſwered, that, when, thy were upon the fo 
Tabar coaſt, they were informed by a Dutch veſſel, that one Cap- 
tain Drummond, commander of a Scots ſhip, had turned 
upon which they had manned their loop, and made Tee 
ready in caſe of an attack ; but they did not ſee Captain Drum- 
mond. Depoſed, That s added, he had in his cuſtody 
when the Worceſter was ſeized in Leith Road, what he would 
not bave had to fall in the ſeizers hand for twice the value of | 
the ſnip“; and that he had thrown it over · board after the ſhip 
Was felzed, adding, Let them ſeek | it now at che bottom 4 
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| William Wood, a gunner of kh Nich). 8 cry: depoſed, 
That the priſoner George Haines; John. Henderſon writer in 
Edinburgh, and the deponent, were in company together at 
' Burntifland, and had drunk hard Haines fell into a melancho- 
ly fit, and Henderſon. inquiring the reaſon of it, Haines ſaid, | 
bh is a wonder, that, ſince, we di d not ſink at ſea, that God 
does | not. make the ground open and ſwallow us up when we 
© are come alhore, for the wickedneſs that has been committed 
6 during this laſt voyage on board of that old bitch,” —pointing 
o. Caj prain. Green's. 5 After this, he went a Walking It 
Wc Links with Haines; and the deponent happening to 
: mention to im, "that Captain Madder's s uncle was burned in oil 
for attempting. to burn "the Dutch' ſhips at Amſterdam, Haines 
- anſwered, * If what Captain Madder had done, during this laſt 
page, were a well known, he deſerved as much as | his uncle 
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"this —5 . was ſo anxious leſt it ſhould fall in the proſecutors han 
a private journal he had. kept of the ſhip's proceedings. 
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1505 * 1 met with,'—John Henderſon. writer in a Edinburgh, depo- 
— ſed conform to the preceding witneſs, in every thing fave the 
converſation. that paſſed between the ſald witneſs, and Haines 
the priſoner, in Burntiſland Links. Ann Seton, in Burntiſland, 
confirmed the preceding converſation, except chat which happen” 
ed between Haines and Wood i in the Links, Rt 125 
eſides theſe depobtions, the proſecutor. N38 in Cod 
aptain Green s journals, from which it appeared, that the moſt 
anxious and minute inſtructions had been given to Captain Green 
by his owners, that no letters ſhould paſs between them but in „ 
cypher, and that even theſe ſhould be addreſſed to a third per- 
ſon ; and that, during the voyage, no letters whatever ſhould be 


ſeat by any of his crew to England. 2 mo 


The jury e the following verdict : | © They, by plurality 
© of votes, find, That there is one clear witneſs as to the piracy, 
© robbery, and murder, libelled, and that there are accumulative 
© and concurring..preſumptions proven for the piracy and rob- 
© hery ſo libelled : But find, that John Reynolds, ſecond mate of 
* the ſaid ſhip, was aſbore at the time of the action. The Court, 
on the 21ſt of March, ſentenced Captain Green, and four of his 
. crew, to be taken to the ſands of Leith on the 4th. of April, and 
banged till they be dead; four more of the crew to ſuffer in the 
ſame. place on the-Lith of April; and five more to meet the like 
fate on the 18th of that month; 385 they diſmiſſed 8 Rey- . 
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As the factions into. which Seotlind was then Aided Fa 
the depending treaty of Union, did each of them take up this 
cauſe 48 a. matter of party, the faction which, favoured the Union 
we * x N 0 . : 1 | wo 11 AZ NKU ot es 2d maintained 
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maintained the priſoners innocence, and on this ground ſollicited 1705 
a a pardon for them. The party, again, that oppoſed the Union, | 


which was much more numerous, and fully more violent, held 
the evidence of the priſoners guilt as equal to demonſtration, and' 
reſented. the attempt to obtain @ pardon for the priſoners with 
the bigheſt indignation, Three of the convicts, Captain Green, 
Madder his firſt mate, and Simpſon: the gunner, ſuffered on the 
day appointed. The reſt were reprived from time to time, and 
finally pardoned. Green and Madder, ſome days before their 


261 
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execution, publiſhed a paper which they called their laſt ſpeech. 
In this they maintained their 3 innocence, a circumſtance Which 


2 no impreſſion upon me, when I conſider, that not only 

the Queen could pardon, but the Scottiſh Privy Council could: 
reprive them, and that they entertained hopes of pardon till the 
laſt hour of their lives. On the other hand, three of the con- 
"vids, Linſtead, Haines, and Bruckly, emitted, after ſentence of 
death had paſſed upon them, judicial confeſſions and declarations, 
_—_— that Captain Green and his crew were guilty of 
_ the piracy and murder libelled. And I muſt acknowledge, that 
E Took upon this confeſſion as entitled almoſt to as little credit as 
Captain Green's denial of guilt: For, as the latter built his hopes 
of pardon from the Engliſh faction, upon the declaration of his 


innocence, ſo the former might ground their expectations of 


mercy from the Scottiſh faction, upon flattering them, by con- 
n the guilt of e Green and his crew. 
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Ea e md Archibald Macallan, a in Green- 

- ock, for ſinbing and caſting away of ſhips, and Piratically 

5 relanding and ſelling their cargoes, after entry in the C. | 
tombouſe, for the r f TR the underwriters 
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1784 f H E 44 were N betore e High Comer of 


"Admiralty, at the inſtance of Ilay Campbell, Eſq; his Ma- 


jeſty's Advocate, and John Monro, Eſa: procurator-fiſcal of that 


| theſe had been entered i in the, Cuſtomhouſe for exportation, are. 


court. The indictment ſets forth, That, by the common, and 
ſtatute law of this realm, the willfully caſting away, Goking, or: 
otherwiſe deſtroying of ſhips, for the purpoſe. of defraudivg the 
underwriters, or the. revenue, and piratically relanding and, ſel⸗ 
lng, or otherwiſe diſpoſing upon the cargoes of ſuch ſhips, after 


crimes of a heinous nature, and ſeverely pudiſhable . Farther 4 
That, by an act of King George I, an. 4to, cap. 12. and. 4 


Geo. I. an. rimo, cap. 29: it is declared, that whoever ſhall 


firoy, or procure to be deſtroyed, the; ſhip of which he i is. an. 


owner, officer, or mariner, to to to the prejudice of any perſen,, who, 


may have lured the goods with which the Wa loaded, or of 


any merchant who may have: goods aboard, or that of any own- 


er of ſuch ſhip, ſhall ſuffer, as in caſes of felony, without benefit 
of clergy : Yet, that the priſoners, upon one or other of the days 


of April, May, or June, 1781, being owners of the ſhip called 
the Endeavour, then in Greenock, did freight the veſſel for Ha- 


| lifax in Nova Scotia, loaded her with a variety of goods for the 


ſaid port, and inſured them at London and Glaſgow for a large 


ſum 
* Records of Admiralty, 19th May, 14th, and 1 rt June 3784- 
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ſum upon the ſaid deſtined voyage: That the E did form 1784 
a deſign of relanding the aid goods in whole or in part, with a 
view to defraud the underwriters-and the revenue; and, accor- 
dingly, did reland part of the ſaid goods hefore the veſſel left 
the Clyde; That the priſoners alſo formed an intention of der 
ſtroying the ſhip, gave directions for that purpoſe to James Ro- 
bertſon the maſter, and Neil Macallum the firſt mate; and pre- 
yailed upon them by money, good deeds, or promiſes, to.accom+ 
pliſh their wicked, purpoſe. In conſequence of this combination, 
the maſter and mate bored. holes in the bottom of the ſhip; and, 
upon her being taken by an.American privateer in the courſe of 
the voyage, two holes were found in her bottom, the one plug- 
ged up, the other open, and every thing ready for the final com- 
pletion of the priſoners purpoſe : Notwithſtanding, all which, 
they ſought and recovered from the underwriters the ſums in- 
ſured- on the ſhip, to the amount of ſeveral thouſand: pounds.— 
The. indiQment alſo charged the priſoner, Archibald Macallum, 
with erimes of a ſimilar nature, in relation to a veſſel called the 
New York, bound for the ports of New York and Philadelphia. 
And, farther, that he did receive drawbacks and bounties upon 
certain goods, which he had entered in the Cuſtomhouſe, as part 
of the cargo of th ſhip,, for exportation, but which goods 
he did ee and diſpoſe of for his own ule. 


| Counſel were heard. at great length, and ee alſo 
were progres upon the Semper of the indictment. git 

It was onde in the information for the priſoners, that the 
acts th and 11th George I. upon which the indictment was laid; 
did not extend to Scotland. Many acts of parliament, it was 
ſaid, have been paſſed ſinee the Union, which neither were meant 
8 nor could be conſtrued to extend to this part of the 
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united . This muſt be the caſe where an act is grafted 
upon ſtatutes paſſed in England before the Union, and where 
a mode of procedure was preſcribed inconſiſtent with the forms 
obſerved i in Scotland. Such, however, is the caſe of the ſtatutes 
libelled on. They are a collifrmation of ſundry acts paſſed in 
England, reſpecting the deſtruction of ſhips, from the act 


Charles II. an, 22. cap. 41, downwards; all of which acts re- 


late to each other, and form a progreffive chain of the ſtatutory 
law of that country. Further, the mode of trying offences a- 
gainſt theſe laws preſcribed by act 11th, George I. cap. 29. is 
totally inconſiſtent with the, forms eſtabliſhed in our Courts, 
which demonſtrates, that theſe laws were never meant to extend 


to Scotland. —Accordingly, in the caſe of Lampro, A. D. 1751, 


a ſolemn decifion was pronounced by the Judge Admiral, after 
the moſt mature deliberation, finding, that the ſtatutes 4th and 
11th of George I. did not extend to Scotland: And the juſtice 


and propriety of this deciſion is confirmed by a ſubſequent a& 
of Parliament, viz. George II. an. 26. cap. 19. for enforcing 


* the laws againft perſons who ſhall ſeal” or detain ſhip-wrecked 
goods. In this ſtarute, which relates to the 4th of George I. 
founded upon in this indictment, it is enacted, that the ſame 
ſhall, in all things, remain in nen ſave only in ſo far as 
it is altered by the preſent act, provided, that nothing in this 
* aft contained, ſhall extend, or be conſtrued, T# that part of Great 


Britain called Scotland. The priſoners further maintained, 
that, ſuppoſing theſe ſtatutes of 4th and 11th of George I. to 
extend to Scotland, the Judge Admiral has no juriſdiction to try 
any offence againſt them; for that ſuch muſt be tried by com- 
miſſion of oyer and terminer here, in the ſame manner as in 


; - * # # * — : * 
un ” 
* b " > - 4 
9 - * 9 
— ® * 9 * 4 : * £ 
N " © 4 f 3 - " Sw # a4 + 
s ©» #4 * F F £ 
4 \ N * . 
. 6 * 
- if A F F ” * 19 
; ' : It 


5 e : 
* 4 7+ 4.3 


265. 


| „eee gert rue iat che facts charged „nd the-prifon- 1984 
ers, relativ to the brigantine the Endeavour, were not teleyant wat" 


to infer even àn / arbirrary puniſhmem againſt them. The libel 


itſelf did only charge the priſoners with an intention to eaſt a· 
that the ſhip" was not caſt '\awiy; 


way the thip ; it was admitted, 
and ah {titentiow to commit iniquity is not 4 crime at common 
law,” according to the well known . N me 


OO ME Oe 
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In the information for his Mezetty s Advocate, it his 4 obſer- 
ved, that it Would be matter of juſt regret,” if the ſaw of this 
country were ſo defeQive, chat the perpetrators of ſuch davge- 
rous and foul etimes as thoſe charged againft the priſoners, could 

not be brought to puniſhment. By this/alone; it was maintained, 


4 repetition of ſuch” crimes eould be prevented, and the honeſt 
merchant 'be eſtablihed in the beneſit of infarance ; which he 


was in no ſmall hazard of loſing, by reaſou of the ' reiterated 


frauds of the priſotiers and their affociates, having excited a ge- 


feral ſuſpicion: and alarm in the Fra as to the fate of 
every veſſel navigated from N e ende 
| "Mey ſtatutes, Wee had been cnalic# Ges the Union, 
which did not extend to Stand. But it was the province of 
| judges to determine We an act founded upon before them 
was general, or confined to a particular part of the unĩted king 
dom, by atiendiag, 1, To the purpoſe of 'the ftatute ; 24a, 
To the words in the enacting clauſes. The purpoſe, them of 
this ſtatute, js to prevent the willful deftroying of ſhips, to the 
prejudice of underwriters or merchants. This ſurely is no leſs 
immoral, no *. pernicious on the north than the ſouth of the 
Tw CIT 8 OAT the Legifiitire meant only to protect Eng- 
* againſt abig crime, is to a the counſels of Parliament 
L1 
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1500 ofclrentechrlſhet Wee of OY 8 
8 would de no leſs remarkable than its blindneſs and abſurdity; 


Ry 
Ot his no ſtronger. teſtimony can be afforded; than the facts 
which ga de riſe to this trial; 


for the Englich are truly alike expoſed to the conſequences' of 
this crime, whether committed in the Clyde, or in the Severne. 


de number of :veſſtls which have 
been fraudulently deſtroyed by the priſoners and their aſſociates 
were indifcriminately inſtired at denn, Zou and N at Li- 
verpogh and London. 
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n to the ef 0 the Ants, hard are alogether repugnant 
to the PITS plea of its being limited to England. It i is inti- 
tied, An act for enforcing and making perpetnal an act of 

the twelfth year of her late Majeſty, intituled, An act for the 

ere, of all ſuch ſhips and goods thereof, which ſhall hap- 
pen to be forced aſhore, or ſtranded upon the coafts of this 
2 kingdom,—or any other ꝙ ber Majeſty's dominiant; and for 
inflicting the puniſhment of death on ſuch as ſhall willfully 


burn or deſtroy ſhips,” No, as this ſtatute, was enacted po- 


ſterior to the Union, the words, / upon the coaſt of this king- 
dom, undoubtedly comprehend the ſhores of either England or 
Scotland. But vain as a criminal's plea might be deemed, who 
would urge that he did not fall under this ſtatute, becauſe the 
_ hip he had pillaged or deſtroyed was forced aſhore not at the 
Coquet Ifland, but Eyemouth, the priſoners have not even this 
to urge in their behalf; for it is excluded by the ſubſequent 
part of the ſame paragraph in the ſtatute, "viz. or any other of 
* ow e e 7 the . of che act, it is 
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20th of. June 1784, and others, their affociates, nude ar er: th, hc eſti⸗ 
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3 that, before the priſoners can ettablil their argument PF. 
as to the limitation of this ſtatute, they muſt ſhow, that Scotland 
is no part *of the Britiſh dominions, —And by the ſaid act of the 


fourti of George I. ir-is-declared; that this iatute-of 'thei 120k 
of Queen Anu for preſerving of ſtranded veſſels, and prevent 
ing the willful deſtruction of ſhips, * hath been found; by ex- 
© perience, to be of great uſe and benefit to the ſea: faring men 
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Farther! thi he 8 of thaw 4th. of — are 


dictated in the moſt general terms. F any owner of any ſhips 


' ſhall deflroy the ſame, to the prejudice: of any perſon, he ſhall ſuf- 
fer death, —Indeed, when it is intended that a Britiſh ſtatute 
" ſhould not extend to Scotland, its expreſſions are not ambiguous 


or ſlovenly; for there is a clauſe declaring, either that it is only 
to have effeQin England, Wales, or Berwick upon Tweedy or, 
that nothing contained in the act ſhall extead to Scotland. But 
no ſuch reſtrictive clauſe is to be found in the ſtatute libelled on. 


As to the caſe of Lampro quoted for the priſoners, it was an- 


ſwered, that this was but a ſingle deciſion of à ſingle judge: A 
deciſion ſo much unlooked for, that even Lampro's counſel had 
not pleaded that theſe acts did not extend to Scotland; but only 
that trial could not proceed upon them, except by commiſſion 
of oyer and terminer.—And that the Judge Admiral's juriſdie- 
_ tion to try offences againſt theſe acts, was eſtabliſhed by Charles II. 
A. D. 1681, chap. 26. Which veſts in this judge a juriſdiction in 
all maritime cauſes, over all * foreign or * 
13 . 


The priſoners had, alſo objected to the lem of ths indick⸗ 


ment geinſt them, upon the common law, ſo far as reſpeQed 
as FRI the Endeùvour; for they pleaded, that all which 
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1984 be are Agent them, wis an Intentive' * 119 | 
IV veſſel; Sieh was newer catried into execution; But this argu», 
S ment would not avail them ; for, mo, \The guilt infthem was 
completed, as far as it lay in them to atcompliſh it, by the in- : 
ructions given by them to the maſter and mate to deſiroꝝ the | 
thip in the eourſe of the voyage; ſo that ſhe: might not eme ta 
the hands of the perſons to whom ſhe had been gonſigned ; and 
conſequently the prifoners. embezzlements of her cargo might not 
de detected; a purpoſe equally accompliſhed, by the Endeavgyr's 
being captured by an American privateer. ade, Their purpoſe 
_ | was accompliſhed, in fo'far, 4s holes were -bored in-the bottom 
of the ſhip, by the priſoners aſſociates, the maſter and mate of 
the veſſel, although they were not mad enough do let in the 
gulf, at diſtance from ſhore, to the cxtainty of thein being 
. drowned. J, Their guilt was not bare intention, but wẽðas 
_ atualiy/accompliſhed. in fo Far, as the lihel- charged dem with 
Pfratiéally and fraudulently relanding parts 'of; mw With 
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| 208 terlocutor, ſuſtaining the juriſdiction of the Court, and finding, 
mat the clauſes libelled on, in the ah and 11th acts of George 1. 
2 did extent to Scotlthid+ Bt, is the Endeavour Was taketybe- 

fre the alledged intention of de ſtroying her was carried into 
execution; finding, that this article ef the indictment does not 

fall within either of the ſtatutes; but that che ones dharged 

n the indictment ate relevant at common law to infer an arbi- 

_  rraty/puttifhment : And finding the prifoner; Macaſlum'/ de- 

3 krbying the New York, Televant to infer a capital pitaliſhinent- | 
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ted ig a gif action which was inſtituted againſt him by certain 
underwriters. The counſel for the priſoners objected, that this 
declaration could not be brought againſt. him in a criminal pro- 
_ eſs. The Judge: Admiral: — e The decla- 
e re L 4 ad! zn. 

| Jenn e ctetckane in eee That he and 
che prifoners acknowledge they were in part owners.of the En- 


| Gece the declaration which the priſongg, Macallum, bad emit- 


deavour. In a few days after the proclamation was iflued; offer- 


ing a pardon to any perſon who woutd diſcover thoſe concerned 
in caſting away certain veſſels, the deponent met the priſoner, 

Maciver, who aſked him if he had ſeen the proclamation ? and 
added, he was ſorry he had not left the country five or fix 


months before; for he had ſeen a cloud gathering, which would. | 


foon burſt ; and: he was afraid that if Robertfon, the maſter of 
the Endeavour, ſhould come home, he would diſcover thiogs 
not fit to be known.” The prifoner, Macallum, informed the de- 


ponent he was in part owner of the New York." After advice 


f came of this veſſel's being loſt, the deponent aſked Macallum if 
Ke had ſent his vouchers, i in order to recover the inſurance ? but 
was anſwered he had not. In a fortnight he repeated the queſ- 
non, and got the ſame anſwer; upon which the deponent ſaid, 
| 4 did not Iook fo well that he had not forwarded his vouchers, 
s proteſt was. come. to hand? Macallum told the depo- 
8 | nent, 


1 


1 
A 
N. 
2 

| 
4 


4 r TR A © Iv.” 


1584 Hes, he We of becks bad beet Grid away from his ware * 
SV houſe, which increaſed the deponent' 8 ſuſpicions. He aſked if 
chat box was included in the bill of loading and general invoice, 
and if it was entered in the Cuſtomhouſe ? to which Macallum 
_ - anſwered in the negative, ſaying, that, when Mr Hunter ſhould 
receive the accounts of what had happened, he would-be ſurpri- 
fed to find that no ſuch box was mentioned in the invoice. The 
deponent defired Macallum to ſhow him the bill of loading, as 
it would give him ſatisfaction to ſee whether this box was in- 
' - cluded init or not. Macallum gave it to him; and, upon ex- 
amining it, © he found the box of books was inchyled. in it,” The 
deponent then ſaid to Macallum, * What will you do now; yon 
will be utterly undone?” to which Macallum replied, he would 
ind out a way to remedy that; pon which he took out of his 
- deſk a blank bill of loading, ſigned by Forlay the maſter of the 
New-York ;.and. he, and David Thomſon merchant in Greenock, 
in the deponent's preſence, filled up the blank bill of loading; 
and Thomſon deleted the articles from the copy of the Cuſtom- 
houſe entries, and general invoice of the goods ſaid to be ſhipped 
on board the New York. Then Macallum, with his own hand, 
filled up the articles, and omitted the box of books mentioned. 
above; alſo four boxes of linens, and ſome other things which 
the deponent does not remember, all of which were included in 
le original bill of loading and general invoice, and alſo in a let- 
ter addreſſed to the mexchants at New York, ſpecitying the par- 
ticulars of the cargo. When this operation was performed, upon 
| * the bill of loading, the priſoner, Macallum, wrote a letter to his 
cCorreſpondents at New York, deſiring them to pay no regard to 
OF the firſt letrer, which bore that the box of books, &c. were thip-, 
ped for them, as they. had not been ſhipped. But the ſecond and 
laſi letter neither was ſent, nar was ever meant to be ſent, to New. 
* but was r in caſe the firſt mentioned letter and 
| | invoice 
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poſed, That he heard Macallum ſay he had produced the falſe —""& 


bill of loading when examined before the Judge Admiral. — Mac- 


allum told the gepaneat. he e the boxes of lens to one 


*s. ws 7 
Wilm Horn, late mariner on J che E lepoled! 


That he went as a failor in this ſhip from Greenock to Hallifax. 
About two days after they left Greenock they put into Kinſale ; 
and the veſſel was taken in the courſe of the voyage by the Swift, 


an American priyateer. , The deponent heard John Mount, one 


of the crew, ſay, be knew this would be the caſe, for Captain 


| een had put into Kinſale to ſee whether it was a pine 


* plug or an oak plug that was put into the ſhip.” She lay at 
Kinſale a fortnight, and no repairs were made on her during 
this time, ſave paying her ſides and tarring her wales, De- 


| Poſed, That the veſſel became leaky three days before ſhe was 


taken. The deponent and Alexander Barber were upon the 


| watch about four in the morning ; the weather was fine ; Neil 


Macallum, the mate, came upon deck, threw himſelf upon the 
kencoop, and ordered the deponent and Barber to rigg the pump. 


They remonſtrated, that it was uncommon to rigg the pump at 


that hour, and the veſſel had been pumped at twelve at night, 
and was then dry. The mate, notwithſtanding, inſiſted that the 
pump ſhould be tried; and Barber and the deponent went and 
pumped for about three quarters of an hour ere they overcame 
the water. During this, the Captain and the mate toek their 
turn in working at the pump; for the Captain, who was in bed 


| when they fell to work, roſe as ſoon as he heard. the pump go- 
ing: And from this time till che ſhip was taken, one pump was 
Kept conſtantly going, and another occaſionally, to aſſiſt it when: 


is blew hard. On the morning on which it was diſcovered that 
| | the: 


1 


* 5 195 1 d 1 


| 25 the whip was making water, before day light; when all ern 


TE * ere {<a 


the deponent went down. into the cabin, and thought he heard 
* hike the noiſe of water ruſhing in under the ſcuttle ® in the 
cabin.“ He immediately tald the mate, and offered to go down 


and look at-it, but the- mate forbade him, ſaying, he would go 
himſelf, He went down, and ſpeedily returned, and called the 
deponent a damned raſcal, for there. was no water coming in” un- 
der the ſcuttle. "The deponent then went over the quarter on a 
rope,. to ſee 3f he could diſcover the leak from the ourfide,” but 
could got. Then the deponent and another of rhe milöre tailed 
1 Barber, went again into the cabin, and heard the glirgling nvfſe 
_ which the deponent had done before; and from this they” voy 
to the pump, here they ſaw the water running, into gs: 
| well abaft ; but they minded the matter no möre. 5 
nent and Barber informed the crew of what they Ar 98 
and they were uneaſy at tbe information. They went roy nd 
the veſſel on the outſide, trying to diſcover the leak, put: could | 
not; then they expreſſed their fears to the Captain, a their. with 
that the veſſel. ſhould be examined at the place where the depp- 
-nent. and Barher, had heard the noiſe But the Captain bid BY 
— at the bow; and both he, and Neil. Macallum the mate 
Jy that, if the veſſel ſhould ink, the boat was large _ fo 
— 5 them all to land The ſhip, being eaptured by;the $wift, 
an American privater, both Robertſon and Neil; Maczllum told 
the failing-maſter of «the Swift, that the leak, was abaft in the 
rum of the Endeavour. Her crew were put on board the pri- 
vateer; and the carpegter's mate of the latter was ſent to exa- 
mine the leak.' Upon his return tothe privater, he told the 
Endeavour's people that they were all a parcel of damned raſ- 
725 . wa 1 475 had been boring holes in the n 4 * upon 
7 e | 1,8 -+4:the 


| * 
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7 1 1 4 0 . 


on the trew's aſking what kind of holes they were, he anſwered, 
that they had been made by an inch and half Oggar, or a {mall 
bung borer. Depoſed, That one day when he'was making fun 
with the ſecond mate, he run off with his knife, and was going 
to hide it in the pump- well, when he obſerved a line faſtened to 
one of the ſtanchels of the pump- well, and was going to take 
hold of it, but | inſtantly Neil Macallum called to him to let it 
alone, aſking him, what had he to do there? After the Endea- 
vour was carried into Penobſcot, he heard ſeveral of the crew, 


1784 


td 


and in particular John Riddell, ſay, that they had ſeen a plug in 


the pump- well: And one-day when he was drinking in Halifax 
with John Mount, he told the deponent, it was lucky he did 


* not pull the line he ſaw at the ſtanchell in the pump-yell, for 


+ that John Riddell told him it was faſtened to the plug. De- 
| nod; That, before they left Greenock, the priſoner. Maciver, 
and Neil Macallum, came aboard the Endeavour one day about 
twelve o'clock, and brought a box with them, when there was 
-nobody in-the ſhip except the deponent and Murdoch Macleod. 
The priſoner deſired them to go aſhore, and get their dinner, and 
to return at three o'clock. They did ſo; and when they came 
back, the priſoner and Neil Macallum were gone. Thinking 
. that they might have brought ſomething on board to drink, the 
deponent and Macleod went into the cabin, and opened the box 
which the prifoner and Neil Macallum had brought on board, 
and found it empty :. But, upon looking into the locker of the 

cabin, they ſaw in it a large bung · borer, a ſmall one, a gouge, and 


a Weh and. obſerved that part of the cargo abaft the pump bad 


been moved to a greater diſfance from it, and other parts of the 


cargo brought nearer it—After the Endeavour was taken by the 


privateer, the deponent being ſent for ſome things from the lat- 


ter ſhip to the former, ſaw. the carpenters ſtopping up the holes 


in the rum of the veſſel, * which brought to the deponent's mind 
| 5 3 ſome 


e ” 1 * A * * 


* 


. ap/to-the lk that / had /bperi/intenidod by the 


n bung-borer, &c. he ſaw in the locker of the cabin'at:/Greenock/ 


the ſhip was taken, the crew: were catried on board the privateer 
which: captured them, and the Captain of the privateet (ent his 


When be returned on board the privateer, he underſtood that 
ſome converſation had paſſed between Captain Robertſon and his 
ere reſpecting theſe holes, and that he had given a drauglit to 
John Mount for L. 20, and to Alexander Barber fr L. toy up- 
on John Maciver and Company. On this the deponent went to 
Robertſon, ſaid he would expoſe him as ſoon as he got home, 
* and aſked bim why be had not given the depohent money as well | 
*. as. the others?” Robertſon anſwered, he: ſhould certainly: fee 
him put to rights when he arrived at Greenock; and added, 


| enen e, was. to epgſe him, he Robertſon mig be hang for 


it. After the deponent' s return to Greenock, he went to Ro- 


bertſon, and aſked him to fullfil his promiſe; upon which Ro- 
bertſon went with him to the priſoner Archibald Macaflüm, who 


gave the deponent L. 6. He inſiſted upen getting äs much as 
the reſt; but was at Hrſt offered only 114, and when the offer 


Vs raiſed to L. 6 he accepted of it. Depoſed, That when the 
Endeavour lay in the Fairly, off the coaft of Ayrſhireg a large 


new boat came to her frem Greenock, and maſts und fails were 
e ere pee Newfoundland. +. naliig 5 Wy Tt 


NY dented ab 2 mel gn ren: 6633 -; 


vo ae MiKiinen, Westie on beard the e de- 


| bussd That the ſprung à leak four days before ſhe was captured 
dy an American privateer;\ The deponcht: and the ieſt of [the 


erew made ſearch fox it in the fore part of che veſſel, but the 


| Captain: would not allow them to look for it ahaſt ſa pig, he 


bad looked there hümſelf. They ſet tuo pumps agoing; one f 
mem they wrought conſtantly, the other: occafionally; When. 


_P are the Endeavour . "After 
220 24 3 
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be had diſcovered i it, amd; returned. to the i he faid to 1984 
Captain Robertſon. that he had intended to fink the yeſſel the WV 
4 Endeayour, as two holes of an inch and half womble · bore had 

\ been. found. 1 in the after - peak of the Endeavour, which he had 
| plugged up. But Robertſon ſaid, that he had never bored 
any holes in the veſſel. Depoſed, That the deponent was ſent 
again on board. the Endeavour; and after the holes were thus 
plugged up, ſhe was as tight as ever. They were not within 
ſight of land when the ſhip began to leak, but the weather was 
fine, the pumps kept the water at under, and the crew entertaiu- 
ed no apprehenſſons. Pad That the n were owners 
of che are, SITE g | : 


James Horn, father to William Horn a W n witneſs, 
depoſed, he * underſtood that the money given to his * was for 
* wages, or for time loſt by him when he was away.“ 


I am not able to diſcoyer the relation which the evidence gi- 

ven by the following witneſſes bears to the trial of the priſoners 
for their fraudulent and criminal practices reſpecting the Endea- 

your, of which alone they were convicted by the jury, or the 

tendency it could have towards their conviction of that crime. 


William Macintoſh . depoſed, That he ſaw James Robertſon, 
Serie of the Endeavour, have an acceptance of James Herd- 
's for L. 94: 10: O. Malcolm Jamieſon depoſed, That he 
was deſired by Charles Munn to, get L. 200 inſured for James 

Robertſon upon the ſhip the Albion, which he got done accor- 

dingly;. and he got from Robertſon an indorſation to Herdman's 
bill for about L. 94.— Charles Munn depoſed, That he was de- 
fired dy James, Robertſon to go to Herdman, and get money 
from him to pay the premium upon the nfurgons of goods 


_ 


| ; * 
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1584 which he was to export in the Albion, and Herdman gave Ro- 
 5V bertſon his bill for L. 94:—Archibatd Campbell depoſed, Thar 
Archibald Paterſon, fupercargo of the New York, in July laſt, 
| fent him a promiſſory note for L. 100, ſigned by Archibald 
Macallum, and a receipt for L. 250, ſigned by Archibald Mac- 
allum and James 'Herdman.—Depoſed, That inſurances were 
made upon the New York and her cargo, at London and other 
Pegs; ; © but that none of the ſums inſured” on the New York © 
© were recovered from the underwriters, that he knows of '—... 
John Campbell, Eſq; Juſtice of Peace for the county of Renfrew, 
emitted a depoſition relative to a box of books found in the poſ- 
ſeſſion of the priſoner, Macallum ; which box was brought be- 
fore him as Juſtice of Peace, in an action at the inſtance of cer- 
tain underwriters in London, againſt the owners of the New 
Tork. —Depoſed, That J/ailors wages are not due, if the ſhip b 
loft or taken, unleſ7 as much-of the wreck be faved as iz ſufficient: 
to pay them. — William Paton bookſeller depoſed, That he ſold. 
the above box of books to Archibald Macallum and Co. Jean 
Forlay, ſiſter to William Forlay, maſter of the New York, de- 
poſed, That, from ſome words which dropped from her brother 
- - when he was the worſe of drink, ſhe ſuſpected the New York 
was © not going out upon a proper footing;' and-ſhe- adviſed him 
to have no concern with the voyage. Alexander Stevens, a paſ- 
ſenger on board the New Tork, emitted a- depoſnion relative to 
that veſſel, and to goods which had been relanded- from her; 
but, upon- a motion by the priſoner's counſeh the judge ade 
that this depoſition; as to the relanding of goods. from the New 
York; ſhould be deemed no part of the evidenee, ſeeing that this 
branch of the indictment · was not found relevant ; becauſe no 
part of the money inſured upon this veſſel was: received from 
the underwriters. Stevens alſo depoſed as to the manner im. 
which the Ne York; was loſt. or caſt away. —Angus-Maclean, 
RIS: --* ; 7 | late - 
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| kte mariner on board the New York, depdſed, That this ſhip 1784. 
8 


ſtruck on a ſand bank, on a fine clear evening, about eight 
o clock; and that he heard William Moore the mate fay, He 


. knew ven enough thar the veſſel was i be. 7 


The jury unanimouſly found the- STE Maciver and Mac- 
aum guilty as far as regards the brigantine the Endeavour ;. 
and they all, in one voice, find the charge not proved againſt. 

© the pannel, Archibald NOTE, as far as regards the brigan- 
tine New Tork. | | 


9 + | | 

The Solizitor General eraved judgment upon this verdiss: 
The counſel for the priſoners objected, that no judgment could 
paſs upon it; as one of the jurymen had gone ot of Court, and 
may have had converſations with various perſons during His 
abſence ;. and; therefore, the priſoners ought to be immediately. 
acquitted, and diſmiſſed from the bar.— It was rephed for the 
proſecutor, that, during the neceſſary abſence of this juryman, 
on account of his health, the taking of the evidence was ſtop- 
ped, and that he had no converfation with any perſon when out 
ef Court. This being verified by the macers “ who attended him, 


the Court repelled the objection. Thee 4 


Judgment was then paſſed upon the priſoners, declaring them 
infamous perſons; ordaining them to ſtand an hour on the pil- 
loxy, in the city of Glaſgow, on the eighth day of- July, with a 
label on their breaſt, denoting, that they had procured holes to 
be bored in tlie Endeavour to defraud the under writers; and then 


to de baniſhed Seotland. for lte 
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Againſt this POD the Ws, preſentgd x bill of - Galpen- 
| fon, to the Court of Juſticiary. The reaſons of ſuſpenſion were 
thoſe which have been already ſtated againſt the relevancy of 
the indictment, and Which were over- ruled by the Judge Ad- 
miral. Other obſtions were alſo urged againſt this judgment, 
viz, the allowing of Maeallum's declaration, emitted in an action 
merely civil, to he received as part of the evidence, which ought 
by no means to have been laid before the jury, the generaluy of 
. whoſe verdift, in finding the priſoners guilty, as far as regards | 
© the brigantine the Endeavour, was highly improper—The cir- 
cumſtance of one of the jurymen being out of Court while the 
trial was going on, which the priſoners contended did nullify the 
whole proceedings—The Judge Admiral's having pronounced a 
ſentence ordaining them to be pilloried at Glaſgow; for he 
had no, juriſdiction but within flood- mark — And, laftly, That, 
even. ſuppoſing the priſoners guilty, the ſentence was by much 
too ſevere ; for, conſidering the temper of the times, it would 
OOF be Jeu Ie of their violent and inhuman deaths, | 


_ To thes the fllowiog 1 Were cb = W 

To the obhjections againſt the relevancy of the indictment, the 
arguments. in ſupport of it, which had been already ſtated to the 
Judge Admiral, were ſubmitted to the Court of Juſticiary.— As 
to the iniquity of admitting Magallum! 's declaration. as a part of 
| the evidence, it was anſwered, that extrajudicial and private 
converſations might legally be brought in evidence againſt a pri- 
ſoner; 4 therefore, much more might Macallum' $ guarded decla- 
ration. which he had emitted before a reſpectable judge be re- 
ceived i in proof againſt. him, But, even ſuppoſing, this to be i impro- 
per, the priſoners can have ſuſtained no injury by it; for Macal- 
lum's declaration related ſolely to the New York, and the jury had 


4 him of the My 3 that veſſel 1 to one of 
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the-jurjmien's Lxviggiteriebd for a chile out bf Coun; ine dime 255 
anſwer was made which had been urged before the Court of Ad 
miralty.— It was obſerved, that the plea of the Judge Admiral's 
having no juriſdiction to pronounce ' anyMntence' but What was 
to be executed within - flood-rark, was, ind{&apa eurious one. 
The ſtatute of Charles II. A. D. 1681. chap. 16. beſtowed on the 
Court of Adiniralty an ample juriſdiQion; and the practice of the 
Court, as exemplified in the caſe of Lampro, juſtified this mode 
of pronouncing ſentencg.—As well might the ſuſpenders have 
alledged, that the Judge Admiral could hold no Court but with= -_ 
in flood-mark, and iſſue no warrant for apprehending a priſoner, 
unleſs he ſhould be found within flood-mark.—Laftly, That the 
ſentence was by no means too ſevere for thoſe who could form 
ſuch a profound ſcheme of "pernicious villany; and, as to the 
. priſoners falling a facrifice to the rage of a mob, the magiſtrates 
of Glaſgow would, no W_ take care urn go 2 ex- 
- GIST eee e 


The Court of Jitizidry aa the e following ae 2 
« „d, ba. the ſtatutes of the 4th and 1 1th of George I. Hbelled 
on, do not extend to Scotland; but find, that the libel, as laid 
4% upon the common law, Was vightly found, by the interlocutor of 
* the Judge Admiral, relevant to infer an arbitrary puniſhment *; 
and find, that the verdict of the jury, as applied to that inter- 
*-Jocutor, does warrant the judgment of the Judge Admiral 
* which paſſed upon it: And, upon conſidering the atrocity and 
8. dangerous nature of the ene ſo charged and proved againſt 

tte complainers, find there is no juſt ground for mitigativg 

| "that judgment; and repel the whole reaſons 17 ulpenlion ne 
| "refuſe the ns bis abt betta 
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1784 I am happy to N that this dan dteg which their Lord- 
[> ſhips thought thernſelves obliged by law to make between the 
commiſſion of ſo atrocious and dangerous a crime in England, 
and in Scotland, is abgut-to be done away: For, by, a bill for re- 
gulating the junior of the Court of Admiralty in Scotland, 
which I am informed juſt paſſed the Houſe of Commons, and 
which will probably receive the ſanction of the other branches of 
the legiſlature; the ſtatutes libelled on, relative to the deſtroying 
Chips, are declared to extend over both parts of the n King- 
dom. * 


When TY and had in part executed, the Aa of this 
"we I was not aware that I ſhould have ſo frequent occaſion _ 
to exerciſe the preſumptuous and irkſome duty of delivering my 

- own remarks ; but conſiſtency with the general purport of this 
work, and perhaps propriety alſo, require me to make an obſer- 
vation. upon this verdict of the jury, in which I ſuppoſe the reader 

has preoccupied me. The indictment charged the priſoners not 
only with procuring holes to be bored in the Endeavour, in or- 
der that ſhe might be deſtroyed, but alſo with fraudulently re- 
landing part of her cargo before ſhe left the Clyde, The jury 
found the priſoners guilty, in as far as regards the Endeavour,— 

' Now, in the whole of this trial, there is not a word of evidence 
relative to the relanding of goods from that ſhip.—1 mention this 
with the leſs reluctance, as, from the reſpectable character of the 
-perſons who compoſed this jury, it is impoſſible that any blame 
can lie upon them, except merely that of inaccuracy.--In this coun- 
try, which is a land both of liberty and of law, juries cannot too 

- cautiouſly attend to the nature of their important, their /acred 
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truſt; For they are equally diſtant From the diſcharge of their 1784 
duty when they acquit a criminal in contempt of law and of evi. .. 
dence, and when they indiſcriminately find a priſoner guilty of 


the charge in the indiment; althbug 15 F applies but to 
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0F FORGERY... 5 


* 80.1 L 4 
Mr Gauge Henderſon FAY m Edinburgh, and 10 
ret Niſvet, wife of Alexander Macleod wigmaker in Leith, 


fr forging a ould upon the ä ef Gordon, 


— 


1726 H E time which according to the forms of 2. law, and 
e the occult nature of this crime, is conſumed in proving of 
_ a forgery, has occaſioned trials for this offence generally to be 
taken before the Court of Seſſion; becauſe, in the Court of Juſ- 
ticiary, after the jury is appointed, and the evidence begun to 
be led, the whole muſt be completed, and a verdict ene. 

ere the j Jury are ſuſſered to diſmiſs, | 


FR be erigninl juriſdiaion of the Cage of b Sclſion dive not 
ESE amount to the power of awarding ſentence of death, the fol- 
5 lowing mode of procedure is obſerved. When the forgery ap- 
pears to the Court to be of ſo deep a nature as to deſerve a ca- | 
pital puniſhment, they declare the deed in queſtion to be redu- | 
ced; as being falſe and Forged; and remit the priſoner to the 
Court of Juſticiary: This ſentence is called a Decreet of Reduc- 
tion and Improbation, and Act and Remit. The priſoner is then 
3 | ſerved with an indictment, ſetting forth, that he had committed 
forgery; that he had been found guilty of the ſame by ſentence = 
of the Court of Seſſion; and chat, upon this being found pro- 
ved by a jury, the priſoner ſhould be condemned to ſuffer death, 4 
© and conſiſcation of - perſonal eſtate; The decree of the Court of 


Sedos, * the is forgery, i is then read over dan the j jury; 
* W it 
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bata; _ the Ae ye who is Ie convicted and con- 
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R A 
4 by TY Dane May 1736, 1 1 win Aer . that one 
Petrie, 3 toy n· officer i in Leith, held the Ducheſs of Gordon's „ 
bill for I., 58, which, bad been delivered to him, blank indorſed, 
by Mrs Macleod, as a ſecurity for L. 6, for which ſum her buſ- 
band had ben laid in priſon, The bill was drawn by George 


7 Henderſon, accepted. by her Grace, indorſed by Henderſon the, 


drawer, to Mrs Macleod, and blank. indorſed by Mss Maclead ;. - 


and i in virtue of this blank indorſation Petrie the town-officer 
\ held it, The holder of the bill was apprehended and brought 
before the magiſtrates of Edinburgh; In a few days after, Mrs 
| Macleod and Mr Henderſon were alſo brought before them, It 
was. manifeſt that, the Ducheſs of Gordon's acceptance was a for- 

; but the point in diſpute was, whether this forgery was 
ae by Mr Henderſon, the drawer and indarſer, or Mrs. 
Macleod the indorſee. 5 | 


Upon the 5th of May Petric was aaa before the magi- 


fſitrates, and told the manner in Which he came by the bill. Hen- 
derſon was at the ſame time brought before them, h denied 
all Knowledge concerning it. Mrs Maeleod' was apprehended: 
en the 7th, and examined; and ſhe and Henderſon” being con- 
fronted with each other, the former did judicially declare, that 


die bill, and other deeds challenged, were written. by Henderſon; 


who judicially denied all knowledge c concerning them. Upon 


which, both Mr Henderſon and Mrs Macleod: were” committed | 


doſe priſoners, yk 3 

Wo | A 

„ Extrafied Decree of the-Lords of Sefton, in thre arctiives of the Court of: 
Nici. Records of Juſticiary, January 23. and February 4. 1727) 
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r A compiaint dhainft!Mr Henderſon was preſout{$#7s tis Court: 
of Seſſion by Duncan Forbeſs of 'Culloden, | Efqy/'his Majeſty's 
Advocate, ſetting forth, that the priſoner, Henderſon, had eoun!- 


terfeited the Ducheſs of -Gordon's-acceptance to a bill drawn by 
himſelf for L. 58: That, upon being informed, on the 2953 of / 


May, of th SIS being Tacmated: to'hbr Grace, 'he'firudt him. 
ſelf upon the brenſt, and exclaimed, All Would bt ruled “. A 
rt,” upon bis belng told uf thi? Bechek f . Aae 
me Had he cböckfff with the bf He frinted a . op ation 
for the um, And ſübferibed the ſüume before Wi | 
 thitefore? Geof REF Loramib bo Hike" He ef twöfb fers; 5 
and, Upon thelr eing proben, ib aher. pon Mr Henleef6n ir 
| 2 punifhment, Quinto Uli Ang © pou 1 50 n 
Seba dana sw lid gf 95 250107 w_ NR. 
1 8 ing ali eon daes Na og pol prefenre os 


t, at the  inflance of Ir Hen nderfon, PE Tort, that the 


9 
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| | | ited. in the * of WI William F P trie the bill | 
1 oh 2 in ſecurity for L. 63 a that” when the . by all came tg 
| be challenged as forged, ſhe Samer an Giga, bearing 
to be ſubſcribed hy Henderſon before two witneſſes, for L, 58, 
being the amount of the faid bill, —lt w "Was x not without great re- 
luggoce, that bis Majeſty's Palin, Gepezal,, in abſence of the, 
Lg Advocate, did. grant his concurrence 10 this complaiot.-r. 
: Mr Henderſon a alſo raiſed a ſummons of Refine and, Ne 
75 of e deeds s ſaid to be Eo by e berg 


lacleod,,; A8 


TY 5 * . was not fabricated. m7 him; 15 3 i ny, The name. 
of the drawer adhibited to it was not of his hand- fiting, nor Mig, 


1 | ir bear any reſemblance to it. 240, He had no acquaiſMtance nor 
| dealings wig the Ducheſs of Gordon, io a0 19,gixe a Puch. 
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| "Is e | 
YO ff n 
colour to a forgery upon hey Grace. '47is, He had no aequain- 1726 
tance nor dealings with Mrs Macleod, to whom the bill is in- 
dorſed, nor did he ever ſee her ſave once, about three years ago; 
anhough Mrs Macleod, with an effromery acquired by proper 
© habits” äs beet pleaſed judicially to declare, in preſence of 
their Tord and of himſelf, that ir was he who indorſed to 
Ker this bill. 4, That he did not grant her an obligation to 
pay the fur of I. 59, when it came to be diſeovered that the 
bin was a forgery. ! And, «trims, That, ot the 3d of May taft, 
when he is to have ſubſcribed that obligation i in a houſe in 
the Canongate, in prefence of witneffes, he was not without the 
Ports of Edinburgh during the whole day; add at the hour of 
the evening at which it is alledged the obligation was ſubſcribed, 
he Wap engaged with ee in his owl i houſe. 5 


On the other Wing! the Loch a in his complaint a- 
es Mr Henderſon, and Mrs Macleod, in her anſwers to the 
complaint at Mr Henderſon's inſtance againſt her, fer forth, imo, 
That the bill produced in proceſs was a forgery, which, indeed, 
was acknowledged on all hands; and ſo clumfily was it execu- 
ted, in ſo far as reſpected the acceptor, that ĩt had but the half of . 
her name, the firſt part being entirely wanting : For it was fign- 
ed Gordon, without the Chriſtian name Elize, which was neither 
the uſual. manner of her Grace's ſubſcription,” nor that of any _ 
Peereſs, except ot thoſe Which are ſuch in their own right, and * 
not in right of their huſband. 24 Mr Henderſon did »/e this | 
forged bill, by delivering the ſame to Mrs Macleod, drawn, ac- 
„ and indotſed, as it now ſtands. 37mm, that, when Mr 
nderſon was told of the bill being intimated to her Grace, he 
ſtruck himſelf on the breaſt, a and faid, * All would be ruined ! 1 
; £ He debied is having been 1 in company with. Mrs Macleod- 


or log 264086. Beh g I;. would be proxed,, e -N da wen 
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4 ol his . ber the obligation for I. 58, they were in SY 
ov pany together i in the houſe of John Gibſon wright in the Canon- 


- 
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gate, in preſence of ſeveral witneſſes, . . $to, That, when the bill 


was diſcovered to be a forgery, he wrote A letter, now: produced, 


_ 40 William Petrie holder of the bill, requeſtipg him to delay | 
| ſeeking payment till Saturday, when he the priſoner, Henderſon, 
- ſhould take up the ſame. Gte, That he granted his obligation 
Mrs Macleod, the-indorſee, for the amount of the ſaid bill. 7mo, 
That the cauſe of; the bill's being indorſed to Mrs Macleod was 
as follows: She and ber huſband had taken a Wye houſe in 
Leith as a tavern, furniſhed it ſuitably, laid in a ſtock of liquors, 
and given the charge of them to Helen Nimmo as houſekeeper, | 
Mrs Mactegd, having occaſion laſt harveſt to be a conſiderable 
time abſent from her own houſe, upon her return, and ſettling 
- accompts with Helen Nimmo the houſekeeper, ſhe found that 
Nimmo, by deficiency in the caſh. which ſhe ſhould have deliver- 
ed to the priſoner Mrs Macleod, and by. embezzleme t of 
her liquors, and liners, had incurred a debt to ber of 5. 
She threatened to take out a warrant againſt her, but deſſlled, 
upon Nonne declaring that ſbe would get Mr George Hender- 
. to ſatify and pay Mrs Macleod. F.C Mr Hender- 
on came to Mrs Madeod's houſe, and offered her his bill for 
the amount; ; but ſhe declared that he muſt find. ſomebody who. 
would he eonjunct with, him in the bill. Soon after, Mrs Mac- 
Teod difeovered that Nimmo the houſekeeper, was with. child, 
and the threatened: 10 inform the kirk /effion , upon which Mr 
Henderſon came to Mrs Macleod the very. next day, and indor- | 


_ do bar the. bill. gow gow lying | A. Reports then W097 im 
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dren, ie the Kirk {efflon was the bugbear to frighten grown "The one. 
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a n 


n de e. 


Dae obe delivered of ber child. 9 


T4 Deni. 1 bk on : 25 * 1 


/Both'Mr Henderſon' and Mrs Macteod emitted dh decla- * 


legs before be Lordi of Seſſion; and, upon the zoth of June, 
3 information being given in to the Court by Mr Hender- 
that one David Houſehold, aliar Cameron, was the actual 
of the deeds produced, their ·Lordſhips granted warrant 
* Werben dig bim wherever he could be found. The Lords 
"ordained bothyomplaints to be 'conjoined ; and the· examination 


yen roman 15 
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| Jobe Gibſon . in the aa e Edinburgh depoſed, 
That he knew Mr Henderſon preſently at the bar, having ſeen 
him ſeveral times, and been once ig company with him. Depo- 
ſed,” That, on the 3d of May laſt, nine at night, as he was 
going down the Canongate, he met Mr Henderſon and Mrs 
Macleod, who went along with him to the deponent's houſe; 
he. there ſaw Mr Henderſon ſign the obligation to Mrs Macleod 
now exhibited ; the deponent read it over, and ſigned as witneſs 
to Mr Henderſon's ſubſcription; and the deponent's two daugh- 
| ters and Archibald Dempſter were preſent. Part of this deed 
was written before the deponent ſaw it ; but the laſt part of it, 
_ viz. from the following words, before theſe witneſſes,” dowu- 
wards, was written with Mr Henderſon's own hand in the de- 
ponent's preſence. They ſtaid in his houſe almoſt an hour; and, 
during this time, Mr Henderſon repeatedly deſited of Mrs Mae- 
leod * that ſhe ſhould. delay and keep herſelf quiet till Saturtay, 
and ſbe ſhould have her money; which the refuſed to do unleſs. 
: "9M _ the os al Mr — Mrs Mee, and 
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e che anden aden wee down. the Cp wee peer When, 
X Nw they were before Deacon :Laychlan's; hovſe,; Mrs told 
* Mr Henderſon ſhe had intimated the bill to Ducheſs's 


_ © gentleman ;'whereupan he Hendetſon clapped upon bis threat, 
and ſaid O: good God, ithat is all rung; why; hate yu dane 
©. ſo? arid upon this he immediately left:thems Depoſed, That 
E 3 ſachias helndw wore. And - being dre pans 0 
David Houſeheld, * e He Knew. no ſuch 
: perſons - e (is a 17 0 9 or lama 31 St TE | 
29M l EY - 144 to, gie oils ap e un 1 
Archibald Dempſter, ſervant to ; James Aitkin wright, epoled, 
; That, on the gd of Maylaſt; after nine at night, he was ſent 
; ' found there: Mr Henderſon, Mrs Macleod, Gibſon, his Wife, and 
. two daughters. Henderſon es them writing 4 paper Which the 
| depdtlent e Fim fobfcribeg) Gibſon fig ned as witriefs to- the 
leſt it tight be the cauſe bf his aflerwards being taken from his 
work or gf otherwiſe beiag brought to acrouble. But Mr Gib- 
© 6h fait, it was no more: but an abligutian 1bick Mr Henider- 
pda agel Saturday; and the deponent would get no trouble 
5 ; e bout it; upon Which he ſigned as witneſs, and then went im 
F mediately do his maſter's houfe Being interrogated, depoſed, 
except once abot three weeks:after;, when he, Mr. Henderſon, ; 
was brought before'the-magiftdtes of Edinburgh. And depoſed, 
Fhat he ought Mr Henderſon; preferitly at their Lordſhips bar, 
1 2 wards before the magiſtratks- 'Depoled,\Lbas Mas lacked did. 
X83 1 4 be 2 15 Wei en 1614; IPA on d 5 109 5 
a TTV / 45d GUGRct £1 


Mx Henderſon had on datk coloured) clothes and a black; w 5 

0 
2 for by John Gibſon, the preceding witneſs, to his houſe. He 
deed, and deſited the de ut tb dd the ſume . He, heſitated, 
N 4vaYgboing! Mrs Aſaclcud for ſome monty; and that he would 
1 0 That he never ſaw Mc Hendetſdn, beſore that) hight, nor ſince, 
waſthe fache perſon wh be ſaw in Mr. Gibſon's,” aud after- 


b 0 n 


85 - Eel Uibſont Aettier of a Gibbs . 


night, the uu Nir George Henderſon,” che ime perſon thnt is 


at preſent in the bar, in her father's houſe, and did ſee him fi- 


* niſh a paper, by additig two lines thereto, and ſaw him fub- 
* ſcribe the fame ; and her father and Archibald Dempſter fign- 
ed as witnelles. There were alſo preſent in the room when the 
feed was figned, Mrs Macleod and'the deponent's ſiſter; hut her 


abs 


bore pe NN 4 ing dmc nd ig hi 1726 
| ARS 55 5 i * m_— 


That; on Tüeſday the 3d of May'taft, 8 - 


mother was not preſent, havin | gone out te ſee a fick child. De- 


e She heard Mr Henderſon fay, *that the money ſhould be 

* paid againſt Saturday, and ſaw him deliver the deed to Mrs 
Macleod, who put it in her breaſt. The deponent never ſaw 
Mr Henderſon but at that time, and when be was e be- 


OP.” i 4 


| Eabering Gray, Est to Alexander Hope taylor in Canon- 
gate, depoſed, That the bad frequent occaſions of ſeeing and 
knowing George Henderſon at the bar; and, particularly, on 
*© the third 
porations of the Canongate were choſen, ſhe did ſee” the faid 
* * George Henderſon priſoner, about nine o'clock at night, coming 
© up the Canongate in company with Mrs Macleod the other 
* priſoner; and, a little above the Canongate Croſs, ſhe did ſee 
* them weet with Joho Gibſon ; and the deponent having aſked 
fe : Mrs Macleod, 1 It: ſhe had got payment, of her, money que to ber 
2 by Mr Henderſon? the. laid Mrs Macleod. anſwered, hae ſhe 


day of May laſt, on which the Deacons of the Cor- | 


. was. juſt going to get ſecurity, for it. Being intertogated for 


eee depoſed, ON ſhe did not Know, and, to her 
88  * Knowledge, 
elo ed io Life 
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1, Cuberine.Felcaner PF *; in Ediobur gh: Ans, That 

upon the third day of May laſt, being — day on & 4 
Trades of Canongate elected their Deacons, ſhe, on the even- 
ing of that day, after nine at night, did ſee Mrs Macleod 


© priſoner. walking up the Canongate, and, before her, ſhe ſaw - 


5 Nalkiee George Henderſon priſoner at the bar, and John Gib- 
ſon. Deponed, That, upon, her meeting Mrs Magſeod, as ſaid 
is, ſhe the deponent aſked: her where ſhe was going? to which 


5< Mrs Macleod anfwered,. that ſhe was going to John Gibſon's 


5 © eee ne e Hangs 1 
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Janet Sol eller i in Edbaburgh pelel. That the Loa | 
one Helen Nimmo who was ant to Mrs Macleod; * and ſhe 


did hear Mrs Macleod, particularly about the end of laſt year, 


«Hen replied, that the miſtreſ; mig bt be caſy, far {be knew of a 
© paymaſeer, towit Mr Hender jon. opened, That, towards the 
; * end of the laſt year, the deponent having Frequlant occaſion to 
5 be in Mrs Macleod's houſe, ſhe did ſometimes ſee the cellar 


11%! 


* with. the, faid, Helen, Nimmo, A gentleman like to Mr Hender- 


3 2 ſon at the bar; but cannot be Pohitive it was s he, having no 


„ partculyr acquaintance, of him. | Tr # „ 
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5 * ay to Helen Nimmo ſhe was wuch i in arrear to her; to which 


”” William wi Petrie, town-officer in Leith, depoſtch. Tn « on LEY 


56; ner e drawn by Nr Henderſon, and aceepted by the 
Vichefs of Stdon, i indorſed by Mr Henderſon to Mrs Macleod,. 


a by her. es phe „ 
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by ferurity for L. 611 o, which be advanced to her in order to 19726 
© relieve her huſband, Mr Macleod, out of priſon. Depoſed, he 
knew nothing as to the verity of the ſubſcriptions, farther than of 
that Mrs Macleod ſaid it was a true bill. To the beſt of his DE 
*, remembrance, ſhe ſaid the : cauſe, of her getting that bill was 
tea and other goods ſhe had furniſhed. Mr Henderſon,” De- 
poſed, That, about three years ago, Mrs Macleod delivered to 
him (in ſecurity of à debt ſhe owed him) a bill for L. 38, or 
L. 40, drawn in the fame mauer by George Henderſon, and 
nrxccepted by the Ducheſs of Gordon, and that Mrs Macleod paid 
him punctually the ſum ſſie had borrowed upon the pledge of 
this bill, and got up the ſame; and ſhe made uſe of this as an 
argument for the deponent's advancing her the L. 6 upon the 
bill produced in proceſs. The deponent did not demand pay- 
ment of the bill from the Ducheſs of Gordon, for he was pre- 
vented from doing ſo during the whole month of April, by Mrs 
Macleod's telling him, that the Ducheſs was then occupied with » 
her devotions, and that her gentleman, Mr Gordon, was in the 
North, upon whoſe return the bill would be paid. She added, 
that ſne had been to wait upon her Grace, had been kindly en- 
treated, and had got a-glafs of ſome liquor out off the Ducheſs s 
hand. At laſt, the deponent became ſuſpicious about the verity 
ter from Mr Henderſon, declaring the verity of the bill, he 
would proteſt it; upon which ſhe brought him the miſſive - letter * 
from Mr Henderſon now produced in proceſs; but the deponent Wo 
deſired: her to; get an obligation from Mr Henderſon for the a- - 
mount, ſigned before witnefſes: She. accordingly called on him, 
and:ſhowed him the obligation now produced in proceſs. . This 
he thought happened a day or two before the deponent was ap- 
prehended by order of the magiſtrates; which to the beſt of hia 


Aus I the fourth, day of May. laſt. It was won 
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rtl! 2633763. eng 1 3. 681 Miz to "OLE 4 128 Aidan mori 
Alesander Nicolfod taptet zn Edinburgh being ſpoclallylioter- 

; Fügt, Whether Mrs Maeleod at anytime promiſed him any 
mag to be à witneſs! in tho vauſe "depoſed; That, about eight 
days" after de was examined, before the magiſtrmes, the dtpamint 
; occaſion to be in thetelbooth of Edinburgh, Mrs Macs 
1664 whiſpered'to him, that it ſhould be better than Le. Ster- 
lng te him, if he would depoſe that he) had) Gargied/a meſſage 
from Mrs Macleod to Mr "Henderſon to come to her j that he 
came accordingly, and the deponent ſaw him deliver to Mrs: 
Macfebod an accepred Bill by te Ducbeſt of Gordon: But the depo - 
nent anſwered,” his eonſeienee would net allo him 0 declatu 
any ſuch mig“ Depoſed, That Re afterwarids! got w letter 
from Mrs Macleod,' threatening him, that, in enſe he ſhould 

| declare aby thing contrary ti what he ſaid before the magi - 
_ ©ffrdtes} the Kiip's Advocate would put him in priſom j aud that 
dine did tow fad jetter to ſebetal and partibadarly tuin . 
gero dor Ghent)! A Donild/on; and'that the deponend had) 
fcb lein ſaid latter out of bis pocket? Depoſed, That, in February: 
HR hen he was working it Mis Macleod's houſe; he tieard her 
rang? bpont n raid ſer rant for wart of ſome money a that 

| i matt came Tat the rovin whory the'deponent/did/nov uo 
tor remember any thing/sf; and that, when the ſid man was 
„gone; Mrs Wadde cane id Rim; Abd aid: he- hall gur a bill 
©from Fick man, hut named no perſon y and faid, it uobld bo, 
bb money io dert And Mr Henderſon -an e har being 
pointed (out) to the” depbritat, und «aſked d ib was che nan 
Juen was in Mrg Macteod's' houfe the time! depaned upan ? de- 


© politd; He Had not ſeen ſaid mam (now):pointed (But) to him, 
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Captain Neil Magleod: depoſed; Thet be n . 


* 4 141: 


5 David Houſehold, a. lad about ſeventeen years of age, who left 
his. ſervice at Martinmas laſt, and whom he has frequently ſren 


write. The miſſiye lerter ſrom Henderſon 10 Pettie, aud the o; 
bligation by Henderſon to Mrs Macleod being ſhewn to him, 
depoſed, That he could act ſay any thing ito; the-miſſive letter; 


* his- knowledge, it- was; the; hand- writing of the ſaid David 
© Houſehold.” /Depoſed, That Houſehold was not of à ſlendet 
make; that he wore his own: black hair, and was about the 
head lower than Mr Heagergnj but be has ſeen him b 
| wearing 4 e coloured 4 wit- 50 | 30 


Robert Davidſon, tutor to the Laird of Renton's children; 70 
poſed, That, upon the third of May laſt, to the beſt of the depo· 


and, during all that time, Mr Henderſon, the deponent, Mr 
Home, aud Mr Kerr were in company tagether, except that Mr 


Henderſon went occaſiohally-out of the room and the depbnent- 
9 28 


_ thinks he- was wot abſent n 5 - ar rd at a n, 


Uchte Rees: esc af. Resch, d. bed, Thy da che 33 


of May laſt, be was in Mr Henderſon's houſe from eight tin ten 
at night, in company with Mr Davidſon, MroHome, and Mr 


Henderſon... The latter went once out of the room; but the 
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cans thought, chende emen, into Mrs Madteod's tad 322 


I but, as tothe other obligation, deponed, That, to the beſt of 5 | 


nens knowledge, he went to Mr George Henderſon's houſe x 7 
mile after ſeven at night, and ſtaid there till about eleven'&'dock;, = 


deponent 3 is ee. whether be went out a n ane and 


++ 
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e746 drank d bones of liquor; Henderſon tought i et 
ehem, b all the three. 


"ig: 


- Alexander Hou ter in Edinburgh, depoſed, That, oh the g 
34 of May laſt, he was in Mr Henderſon's houſe, in company. . 
with Mr Davidſon and Mr Ker. The deponent ſtaid there from 
abont eight, till about eleven at night. Mr Henderſon was co- 
ming and going to and from the room during this whole time; 
and the deponent did not think that Mr Henderſon was abſent 
above a quarter of an hour at any one time. This witneſs, and 
the two preceding ones, aſſigned as their cauſe for remembering,” 
that it was on the 3d of May laſt they were in Mr Henderſon's 
- houſe; that he, Ker, and Davidſon, had a previous appointment 
to meet there, in order to his going to learn French with Mr 


Patrick Innes writer in Edinburgh, depoſed, That Mrs M Leod 
. haviog. ſhown the deponent the obligation ſubſcribed by Mr! 
IHTienderſon, and produced in proceſt, told him, that the motive 
| of Mr Hendetſon indorſing the Ducheſs of Gordon's bill to her 
was, that he might conceal an unlawful correſpondence which 
he kept with one Helen Moody, a ſervant of hers, and carry the 
aid Helen out of the country, Mrs M-Leod told the deponent 
| this-in_the houſe of John Gibſon,” on the 4th: or 5th of May. 
Being interrogated, If he knew that Mrs M'Leod did keep out 
of the way on account of this bill? depoſed, ' That Mrs M'Leod 
abſconded for three days, and told the deponent, that the reaſon 
of her doing ſo was, That Petrie had a warraut to apprehend 
_ © her, and that ſhe expected payment goof eight o'clock at mght, 
aon Saturday gm Mr Henderſon; and that then ſhe would g 
- rag aer r deponent went along 
1 An 5 With 
1 5 eg of » rope ff * | 
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2 it ius MLeod to one Doftor Sich, who was | wall Wen 1726 


2 
2 


ed with the Ducheſs of Gordon, and requeſted him to iutereede 


with het Grace, that ſhe would paſs from any gtound ſhe had 


11 Mrs MLeed faid ſhe was mere.” 


| Mary MAulay, tow of Alexander MfLellan barber Us 
1 Leith depoſed, That ſome few day$ after Mrs M'Leod was made 


Priſoner, the deponent ſaw in her houſe one David Houſehold, 


who told her, that, a few days before Mrs M*Leod was: appre 


hended, he, at her deſire, did put on a coat of her huſband's, ane 


went along with her to the Canongate; and in ſome bouſe 
there, did aſſume the name of Henderſon; and under that name, 


did. ſubſcribe a paper, iu preſence of two witneſſes, one of them 
2 married man, and the other a young lad: And. he ſaid it was 
on account of this paper that Mrs M'Leod was-put-in priſons 
He added, that the reaſon ſhe gave for his putting on her huf- 


for challenging the bill; but this the Doctor 3 refu-. 7 


band's coat was, that he might appear like Henderſon,—Houſe- . 


hold expreſſed his ſorrow for what he had done; ſaid he was 
not aware of his hazard; but now he was is danger of his life; 


and was reſolved to fly the country: That he was afraid to croſs 
at Leith, leſt he ſhould be apprehended, and would croſs at 
de e In0: he, deponent ee. chat he. fled accor 
| N 
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if 1 it 4. 4756 4 hs Babe, eee se to the Cour, Kat hs ihe e- 
RE wt evidence given muſt have eſtabliſhed with their Lordſhips a con- 
MI 1 vickion of Mr Henderſon's guilt,” the duty of his office required 
tit of him to aſk their Lordſbips to pronounce. decree, finding 
1 l - the bill drawn upon the [Ducheſs of Gordon, to be forged by the 

| . priſoner Henderſon ; and therefore remitting him to Kats _ 
n of Nel tat he 6 Os a Os aaicariangd 


15 

1 e Fl 2 f 

r 

. he ante for Mr Henderſon REO 5 bis 1 "IM 
* 


4 notwithſtanding the direct teſtimony which was given by feveral 
TAR -witnelles, of his having granted the obligation relative to the 
1 forged bill; yet, having viſited him in priſon, and repeatedly 
1 a 125 examined Ui de private, in the moſt ſolemn manner, the ſim- 
To Ps . . pPflicity, uniformity, ' and: Nteadineſs of his anſwers to the counſel's 

73 8 10 jt _ interrogatories, gave the latter, if not à perfect conviction, at 
. 8 „ leaſt 2 ſtrong belief, that Henderſon was truly innocent. — The 
cCCoousaſel therefore requeſted of their Lordſhips, that they would 
* "ITN not be haſty to embrace, nor reſolute to-conelude, a deeided o- 
8h CEE eh, of Henderſon's guilt; for that even procraſtihation was 
pvpaotia fault, when the life of a man was at ſtake. And he en- 
=  _.. trextedihar; Lordſhips to ſpare his feelings of the pain it would 
Sie them, to ſee a ſentence pronounced on almoſt the laſt day of 
_ a Sefton, which was to be the foundation of à capital puniſh- 


ment being «Qudged to a man, of Whole innocence he ſtill en- 
. . IDE 7 e 


** 4 


tertalned aifiedng — fewn and animated addreſy 1726 
of the counſel made a forcible impreſſion upon the Court, and 
| CSI delayed'th®cauſe fill the Wings Sete. 
Gen ien N 21d ; ohne 17k 
Dori eo esgadl- # igutay een 
occurred, Which was the the means of vindicating Henderſon's 
ihtiocence; and of detecting à profound ſeheme of fraud, no leſs- 
iögenlouſly conuved; than dexteroufly executed: And this dif 
dovery, His Majeſty's' Advocate and Solieitor General, in their 
8 rr befete the Court, publicly «tribured” to Providence. 


Te Lord Advocate, wikkh' going north to his houſe of Cullo- 
den, paid a viſit to Mr Roſe of Kilravock. Mr Roſe ſhowed: 
tis Lordthip a houſe he was building; and, happening to miſs 

one of the carpentets whom he thought an expert workman, he 
aſked the overſeer, What was become of him? The overſeer ta- 
king Mr Roſe aſide, bid him take no further notice of this; for 
the young man, upon hearing that the Lord Advocate was to be- 
at Rilravock, declared it was high time for him to leave the 
obuntry; and that he would immediately go to Aberdeen, and 
take ſhippirig' for London. — This Mr Roſe communicated to 
nie Lordſhip; who aſked the overſeer the carpenter's name, 
and, if he knew of any crime that the carpenter bad committed? 
| The overſeer anſwered, that the man's name was David Houſe- 
Bold, and he fuſpefted the crime was being acceſſory to ſome for- 
ger. The Lord Advocate immediately deſpatched a meſſenger- 
to Aberdeen, who apprehended ano, v carried m_ 
priſoner t to ** 1 * 


„pon the: commencement; of the Winter Seſſion, Houſeho]d* 
dent brought . thels ne nd examined, depoſed, 
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1 


; FORGER Y. 


iy, 8 That in the beginning of the year, he, at che defire of Mrs 


= MLeod; wrote the bill produced in 


roceſs , which ſhe dicta- 
ted to him; and he in particular, did write the name'of George 
Henderſon; both as drawer and indorſer ; but the word Gordon 
he did not write. At another time Mrs M*Leod carried him to 
a gardener's houſe without the Water - gate, at the foot of the Ca- 
nongate; but, before taking him there, ſhe put on him a coat 
belonging to her huſband, and a black knotted. periwig, and told 
him, that ſhe was to bring him into the company of two Hong / 
men, before whom he muft perſonate George Henderſon, The de- 
ponent did as the defired ; and, in the gardener's houſe at the 
Water-gate, ſhe dictated to him a part of the obligation produ- 
ced in proceſs, —Thereafter, ſhe took him to a wright's houſe in 
the Canongate, on the ſouth fide of the ſtreet, a little below the 


Earl of Moray's, and there, in preſence of the wright, and of. a 
boy called Dempſter, Mrs M*Leod dictated, and the deponent 
wrote the remaining part of the obligation, and ſubſcribed it 
with the name of George Henderſon, in preſence of the wright, . 
and of Dempſter, who ſubſcribed as witneſſes, The letter pro- 
duced in proceſs from George Henderſon to William Petrie, be- 
ing likewiſe ſhown to the deponent, he depoſed, That he wrote 
it alſo at. the deſire of Mrs M*Leod, who diQated the ſame to 
him; and this happened before he wrote the obligation men- 
tioned above. Depoſed, That, after Mrs M Leod was put in 
priſon, a Highlandman came to him, and ſaid, that he was ſent 
by Mr M*Leod, Mrs M*Leod's huſband, to perſuade him to ab- 
ſcond on account of thoſe papers he had written. This he. 
thought crc es as he wrote them at the defire of another, 

and 


"= e has aihed book heard to 27 That had Nis ith debe | 
been complied with, and Henderſon executed, and his Lordſhip had learned the 


fade which afterwards appeared, he ſhould have looked upon himſelf as guilty of 
murder. 
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500d : Angeber ig qnorant of the import of ſaid writings 
But upon adviſing with ſome friends, he was touritted's of his 


uten bogs he abſconded and fled. 
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Leith "depoſed, That he was intimately acquainted with David: 
"Houſehold : That ſome time in May laſt, the deponent went to 
ſee Houſehold; who was then working aboard Captain Mar- 

ſham's ſhip, which was lying in Leith harbour; but was told 


that Houſehold was not to be found. He called a ſecond time, 


and the mate of the ſtip brought Houſehold to him. The de- 
ponent aſked, What was the matter with him? He anſwered, 
That he was obliged to hide himſelf; for Mrs M*Leod had in- 
duced him one day to go to a houſe in the Canongate with her, 
and there to write out a bill for her for about L. 50, or L 60, 
in preſence of two witneſſes; but the deponent does not re- 
member what he ſaid about ſubſcribing, the bill. Depoſed, That 
he ſaid to Houſehold, © He would be hanged for ſo doing; “ 
to which Houſehold anſwered, He was reſolved to fly; and add- 


ed, that he had got a meſſage from Mrs M'Leod's huſband to 


abſcond. The deponent aſked him, If it was on account of this 
bill that Mrs M*Leod was put in priſon? © To which he anſwer- 
ed, That it wu the very ſame.”—The bill, letter, and obliga- 
tion in proceſs, being ſhown to the deponent, depoſed, That he 
was well acquainted with Houſehold's hand- writing.; and. he 
believed the ſaid deeds to be written by him. 


Acchibeld Dempſter, a 3 watneſs, being W SIFOEeR 
— his former depoſition read over to him, depoſed, That no- 


body inſtructed him as to what he was to ſay in that depoſition, 


x nor promiſed him any reward on that account.—Being _ 


5 7 08 ted. 
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2726 ted, kh 8 at the bar, and with David Aeſc ili an 
A beios deſſred $0 look. narrowly upon the faid David, and upgn 
LY * Ronen. Henderſon at the har, in order to declargy,upan.. cath 
* which of the ſaid two was the perſon who wrote and ſubſcri- 
bed the, obligement in the houſe of eine 1 i by 

52 * the deponent in his former oath, deponed, F hat he did he 
4 that the Jad profes was ſaid Navid mn and not Ser, 


EF > ce: bite a - now (41 *. 56 dune Wer) DLL 2 pa} 
— 55 be end bent of this profovnd 216 bend performed, — 
dhe piot detected, it remained now but for public juſtice to 
bring the matter to a cataſtrophe Upon the eighth of Decem- 
n ber, the Lord Advocate repreſented to tbe Court, that it was, ma- 
vifeſt chat the Ducheſs of Gordon a bill was a forgery ; That it v 
evident from the proof that Henderſon was: annocent. the, fange 
£7, who therefore aught to be acquitted; and that Mrs Male 
ET was guilty, art and part, of the ſame, as well as of counterfeit= 
ing the letter and obligation produced in proceſa. This, his 
85 Loꝛdſhip ſaid, was eſtabliſhed by Houſehold, who, at the: deſire, 
and by che contrivance of Mrs Macleod, actually forged the 
Xx | -deeds;—by Dempſter, who, in his fecond depen; 
2 and ſatisfaQorily accounted for the miſtake into which he was 
led in his firſt, by the artful contrivance of Nur Macleod by 
42 comparing the decds produced with the hand- writing of Houſe» 
_ Hold taken down in their preſence and by the evidence which 
8 | Henderſon had led of an alibi. He added, that ſhe had formed 
a malicious intention to hang her neighbour, and it was but juſt 
* ne fall into a own e the whole, his Lord- 
> 111 435 "ay » | Sip 


"7> 8 A ite great black knotted wig be taken. off Hender- 
fon and put upon Houſehold, to refreſh his perceptive as well as recolleQtive facul- 
ties. He alſo made Houſchold take a pen and write Henderſon's name before them, 
to eſtabliſh, ex comparatione literurum, whoſe hand-writing the deeds really were. 
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| Mattebd md well aigh' mgde+*© an innocent man Auffer death, Wo 
hat this Siitrivance was, by the good providence of God, 45 

g 4 diſebvered; Aid concluded, that therefore, the faid Mrs Mao- 
epd was guilty, unt ud part, of forgery, and ought to ſuffer - 
the: pujns of: death, The | Solicitor General * added; that 
there us ſuch a horrid deſign, and fo artfully laid, har, ae 
e, be 4 firmly belive Henderfon-guilty, nay, and could appeal 
ite all, of by good providence, Houſehold had nat been appreberaled, hb ay 
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The defences which Medindkoterventilterget baker bebt e 
reſpeBted the. nature of the crime aud the evidence of her guilt, 
The nature of her crime,/it was alledged, was not au intent too 
defraud the Ducheſs of Gordon of any money; neither in fan. 
was her Grase, or buy other perſon, defrauded. The ſole pur -- 
poſe was to uſe the deed as a fund of credit for raiſing a pittanee 5 
of mbney, which ſhe applied to the moſt pious of Ppurpoſes,'the | 
relieving her huſband from a priſon. And, 48 to the ſubſequent 
part of her alledged eondudt aſter it came to be diſcovreted that 5 
che bill was forged; whatever might be the reſult,” the mntention 
* was not malice againſt Henderſon; but a defire to fave her own wu 
| life, and therefore Wis a ſpecies of ſelf-defence, which: greatly als 1 
j eva her fuppoſed guilt, according to the brocard, * licet uni- „ e 
cuiguc ſangyinem ſuum redimere n gualirer. The evidence | „„ 
ot ber guilt, again, was the teſtimony of but one witneſs, which, 
although it might be entitled to ſome eted in a civil cauſe, could 
de no ground for proceeding upon in-a-matter of life and death; | 
And how al this witneſs was deſerving of _ _ with their 
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FORGERY, 


corder, determine; for he had placed himſelf in ſo ſingulat and 
unequivocal a point bf guilt; that whether his teſtimony: ub 


or falſe, it branded him with equal infamy. Neither was Demp- 
ſter's evidence. to be regarded, as his firſt and his/ferond depoſi- 
tions were repugnant to each other. A fot. the argument of 
2 Henderſon g alibi, which was now had recourſe! to, it -had-grown 


the better for the keeping; for at the end of the Sumner ſeſ- 


ion, it ſurely had no weight with the Lord Adyocate, When, 
- notwithſtanding of it, his Lord(hip moved, that Ea Re- 


duction and Improbation ſhould be pronounced, and Henderſon 


as the guitly perſon, remitted to the Court of Juſticiary. Farther, 
the witneſſes, who depoſed to what is pleaded on as an dlibi, ad- 
mit that Henderſon was frequently out of the room, and that 


perhaps, for a quarter of an hour together; and how natural it 


was for comrades over a bottle to think @ whole hour but a quar- 


ter, would readily be admitted,. Upon the, Whole, as the-teſti- 


mony of ſuch; a perſon as Houſehold/ was ſo little worthy of | 
making faith in judgment; and as there was no preciſe : puniſh- 


ment by our law annexed to the erime of forgery, but it remain; 


: þ with their Lordſhips to adapt the extent of penalty to the de- 
gree of , guilt, be hoped. they would either acquit Mrs Macleod,. 
or at fartheſt ſubject * to an e e e ns . 


TIT a beans at bot” 
| The 0566 found that Mrs Macleod was e art and * | 
* of the ſaid forgeries.” They reduced the deeds, remitted: Mr 


Macleod to the Court of Juſliciary, » horn 115 ene and. 
"5 . 5 bar. : i £3408 - each 
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Mrs Macleod was then | ferved with a „itil indletment at 


a 0 the inſtance of his Majeſty's Advocate, ſetting forth, that, by the 
* 105 d abt eee N you crime e or the 


being, 


r On GE A N 3 
bale; art and part thereof, or the vfing of forged. 4 was 1726 
pubiſtable with * death; and confiſcation of moveables, and other, 
«* pains:of law That nevertheleſs; Mrs Macleod-had-been guil- 
ty of all, or one, or other; of theſe crimes, in ſo far as ſhe had 
forged a bill upon the Ducheſs of Gordon, &c. & . That the 
_ Coutt of Seſſion had pronounced a ſentence, declaring the bill, 
| &e..to be forgeries, and that the priſoner was guilty, art and part, 
of the ſame, and therefore remitting her to the Court of | Juſti- 
ciary : And that the extracted, i. e. authenticated, decree of the 
Court of Seſſion, was lodged with the clerk of the Court of Juf- 
e All which, or any part thereof, being found proven 
5 by, 850 ny to be puniſhed with on pains of death. 


| be les had wi oublic ebener were ee by: counſel. . 
It was objected for her, that forgery, by the law of Scotland, 
did not infer a capital puniſhment: That ſhe was not accuſed of 
having actually committed the forgery, but only of being art and 
part: That ſhe had not uſed: the bill with an intent to defraud; 
but merely as a fund of credit for a ſmall ſum of money, which 
ſhe meant honeſtly to repay 3 and that the decree of the Court 
of Seſſion was neither to be held as determining the relevancy of 
the indictment, nor as probatio probata, or evidence not to be 
controverted of the priſoner's guilt, Informations for both par- 
ties were alſo lodged by order of the Court. But as the defences 
ſtated for the priſoner were over-ruled ; and as theſe general 
poĩnts of law, and of form, are now eſtabliſhed by the ſubſequent 
praQtice of more than half a century, it is needleſs for me to 
Rate the arguments which they contained. 


' The Lords pronounced an interlocutor, repelling the defences 
ſtated for the priſoner, and finding her being guilty of forging. 
any of thoſe deeds, or that © ſhe was art and part thereof, e n 
to 


«Ft 


wn © * * * 


2726 to infer dhe pee df denth. The Solioitor General then pro- 
vv duced'the Deereet of Improbation obtained before the Lords of 
geſſion andi craved that the ſame might be read opemy, which. 

was done-accordingly. The deeree being read, the Gount: oxder- 

ed the aſſize inſtantly to incloſe. » he jury returned! a verdict, 
rama finding the indictment proved, and the priſoner 

© guilty; art and part, of the erimes libelled. The Court adjud- 

bed the GER be ee ee eighth ef March; #114 0 
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1 Mrs Macleod Sond die in bem and N 
in the execution of this fraud, ſhe diſplayed no leſs fortitude in 
undergoing the puniſhment; which reſulted from a petverted ap- 
plication of ſo mueh ingenuity. She weft to the place of ex- 
ecution dreſſed in a black robe and petticbat, with a large 
hoop, a white fan in her hand, and white ſarſenet hood on her 

head, accordiag to the faſhion of the times! Wen ſſie came 
upon the ſcaffold, ſhe put off the ornamental parts of her attire, 
pinned a handkerehief over her breaſt, and put tlie fatal cord about 
Her neck with her'own hands. She perſiſted to the laſt: moment 
in thi aud e reh 7 the eee 
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e eee e een ee ee 1 
9109 vo $t 7-5 (om Af | er Dean a for for bee . ee, 3; th; 
"Bi 461 24 Shoot at 91950 { 10 1% e 85 TAY wo nn! Fas 3 
1 E. pünher were indi wa at the'lalfatics of his Majeſty's 1623. 
Advocate for breaking into the gardens of Barnton ®, wo 
Pilton, Barnboügle, Greycrook, Craigie- hall, and Carlowry, and 
133 thetite herbs, red plants, bows, i. e. young onions, 
Aud bee-hives. : fr had for merly been convicted befbre an in- 
ferior judicature; for breuking "gardens in the neighbeurhbod of 
Muſſelburgh; and by warrant of the Privy Council, which was 
produced in Court, they were ſentenced to be taken to the * 
ro- Muir e d there hanged.. Ne 7 
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. ſecuted by his Majeſty's Advocate for inceſt . The fact 
een againſt him was, hat be bad, carnal de "one. 
4g leine Wiadrabame, his 7 wife's ball - brother” £, daughter. 


- And being admoniſhed by the kirk to,abſtain from. this .connee- 
"ls e of yielding obedience, he, fled 10 England with the 
np, and; there married, her... Nee 


. Sulz, and te court ordained Him: 40 Wabeberdedt Wwe 
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SHE. Ns was tried ki Mr Alexander Colvil Juſt | 
depute, at the inſtafice of Mr Thomas Nicolſon, his Ma- 


” jeſty s Advocate, The indictment accuſed him of having com- 


_ = mitted inceſt with Janet Carſe, daughter of AgiesBtown his 


wife f, about thirty · five years fince, or thereabout, his wife being 
then alive; alſo, of having committed adultery with Jain on 
"ker during the lifetime of _ ſaid wife. l 


3 


: * : by We. N Bok ö a, | | 5 | 8 | 2 
f 'S; . - 4am N 
Bestes of Jabticiary, Spe 1630. 7 Records of Juſticiary, 
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be priſoner with great penitence confeſſed his? blk wits r649 
che Court and jury; and 862 verdict being returned against him, 
the Court ordained him to be taken on the next day to the Caſtle. 
hill and beheaded, and his perſonal eſtate to be forfeited. 42 


. | 
% | * ; 
# , > 7 
1 45 10 1 7 * \* 
F : 
g 1 by : * * 3: : 11 11 5 X g — 
Fillion 2 and Barbara Tanbbil. r IT oe 
e e a * 
R Tbs ihe 7 11 0 2 Co £? 7. 4 . re 2 40 l 21 1 ” 


7 KT Weins dnn N Barbara T.ünabill were ſerved 1705" 
VF V+ with ſeparate indictments, accuſing them of having com- 
mitted. inceſt: with each other. The crime. libelled was, that the 

priſoner William Dryſdale, a widower, (whoſe wife, a ſiſter of 

the other priſoner, had been dead for two years), had layer with 
the ſaid priſoner, Barbara Tatinabill'*: And that, by an act paſ- 
ſed in the reign of King James VI. parl. 1. chap. 14. and by the 


» 1h chapter of Leviticus, this crime inferred the pain of death. 


he charge againſt Barbara Tannahill was the ſame, mutatis- 


mutandis. 
Informations, neither ingenious nor elaborate, were lodged >, 
for gnd againſt the priſoner, Dryſdale. TRI CINE we 8 
defences, ond. the Biba fv e | n 
| *:.1 ad © ROY . 161: bitte 10 9 
ot ach ul 75 * * F R. 0. 0 F. 17. 4 


e Tannahill lade confclled that 4 had 8 ny op 
+ time only; with the other, priſoner, Dryſdale, and that Wd 
now Wannen 858 % 5 why ene, 
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6 less of hene, 4 ham March 12. June 11, 1705. I'S 
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Bit Robert Hardie depoſed, An ai evening going f the 2 
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where the priſoners lived, he heard Barbara Tannchill's 
e out, once and again, O dear! and did hear * a 
reſſiofis of entreatyz or rather of violence, to- 
wurd her. And that the prifoners lived in a houſe by tbemielves. 


e ling Baſe 


207 ; Pow other witneſſes ſwore to Tannahill's confeſſion; and Dry 
Dryſdale's wife had been dead for 
_ wwe yearsghand 90 eee Row p was her ARE 
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55 He confeſſed. her guilt befare bim and abe Matze 
| anch that he anterrogated the FF priſoner Dealt, AO 
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bu according to The Mofaick Jaw'thele uriforthtiate 3 89 
ee not have been legally convicted and the Scottiſn ſtatute - 
declares the Moſaic law, as laid doi in the 38th chapter of 
Auer. to be-the rule or-determini inceſt, © In the infor- 
mation for his Majeſty's Advocate 
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againſt the prifover Dryſdale, 


an ungatrãntable and abſurd exteriſiog of this crime wat attemp- 
ten- That 8 it:is there commanded; Thou ſhuft not lle with 


＋ 


be, Thou” 


* 


wife, ſo from the degrees of affinity being dhe 
command n underftood to 


Hurd bo $3409; 


* 


1 0 r bi 


"Sil thy wife ryfiter. TG this it e 
D That to ſuppoſe a penal law reaching life not to be e- 


2. 


but ":mpized, is to deem us to be governed not by c at e 


deſpotiſm. de, To fie: with a brothet's wife occaſions an 
uncertzinty as fo the progeny. tio, To de ſe is not 5 10 


inceſt but adultery. 470, It is not commanded Thou ſhalt 


not lie witk thy brother b vide. Fh, This cohnection by 


affinity ig diſſolved, and the ſurvivor is looſed by the death ei- 


cher df huſband or wife. 6e This argument is completely il- 


; luſtratad by the command in a ſubſequent verſe of : the ame 


: * „ 
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chapter. Thou ſhalt not ve thy wife *:by lyidg witli her ſiſter 
in her b. 2. etime, 7mo; TG marty a brothers «widow was 

75 ee the law of Moſes; and if the dorviving 
3 ned 


the mateh, the widow was entitled by that ele- 
gant and dignificd:ſyſtem of juriſpnidence to—/pit in his face 1 


Med inguments leer wete W ec or overcruled. . 
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A rancorous deteſtation »of - 8 cines between the 
ſexes, has diſtinguiſhed thoſe religious ſeQts; which pretend to an 


| uncomion degree of ſpiritual purity,” and in a peculiar mauer 


the rigid diſciples of Calvin. Indeed, the Apoſtle to whoſe 


wmyſterious dectrines they are peculiarly attached, has barely to- 


lerated the giving obegience to that iwpulle, witk which nature 
en en every t to the eee 15 FIN: 
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en OTE e ab! and ede in th cnn; e 
133 that in the Eͤgliſh edition of- the Bible. « Sororem uxoris tuse in pe 


Hp * mates lier non accipies, nec revalebis turpitudinem eius, adbuc ills wivente. 


1 e . 


19 Tue infiruQive page bf Una aud the fatal e 
ed in criminal eourte, ſufficiently evince what public | miſchief, 
* what private conflict, what dark and atrocious crimes have pro- 

. ceded from a miſtaken notion of religion, meutcating 4 A ny 
11 enen w_ the mne een Pld” * | N18 
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The e ef bene by Jeberring a . * 
ee whoſe frequent opportunities pave the way to debauch 
ery—The preventing a perplexity in the degrees of kindred— 

Perhaps alſo, the preſerving. a ſtrong and healthy breed, have 
induced civilized nations to prohibit as inceſtuous, commerce be- 

_ tween perſons nearly connected by conſanguinity. It does not 

appear that the ſame reaſons apply to the debarring ſuch union 
between thoſe who are connected by affinity, —Aftb; the huſ- 
band 1s dead, the wife ſurely is not guilty of adultery by enter 


| E ing inte a ſecond marriage; for, if the huſband be dead e ſbe 
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* is logen d from the law of her huſband.” If fo, I do not per- 


oeive bow the connection thus diſſolved by death, can imply a- 
e e, the crime of inceſt, any more than * 
ed EK bs Nie 1 HOLT ff 1 27 50 ff . 
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X more rigid degree of Cilviniſm thun what now phaviits; 

- wag eſtabliſhed in the reign of William: The judicatories of wwe 
church poſſeſſed a juriſdiction. The lighteſt informalities be- 
tween the ſexes excited zealous abhorrence. To avoid the dif- 
* grace of the repenting-fool, many a miſerable wretch dared a guilt - 
Wich was to be expiated by the pain and ignominy of the gal- 
deu. e 1 ee in e of ſeqpdal and of 
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_ miktcheraft, arrogated to themſelves the office 95 oublic ot 1 707 N 


tors, of inquiſitors general; and fo late as the +720, the mini- 
ſters, in behalf of themſelves and their kirk-/e Non,, e ex- 
buſy zeal in 
women whom they ſuſpected of being 
with child, and after old women who lay under the imputation of 
witchcraft, was produQtive;of the moſt diſmal conſequences. In 
the one caſe, their perſecution. was directed at finhappy women 


erciſed this office ia kourts of juſtice; | The 


- Hunting out after you 


ho Had bbeyed the impuſſe of nature5:in the other, at thoſe who 


inqurred-therimputation of doing what nature renilered it ims 
Able. for tham to de, In both, the pains and the piety of the 

elergy were productive of the ſame iſſue, the driving miſerable 
creatures to the gallows.— And the recorded con ictions before 


the Oburt of Juſticiary at Edinburgh, of fwentyc one 106men for 
child-murder; and three men pro venere nefanda cum brutis ani- 
nialibur, in the ſpace of ſeven years *, , afford a melancholy proof 


that the inſulted diQates of nature, when checked in their regu- 
lar courſe, will burft forth 5 in a torrent that will ſweep a 
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« th „ leu jun of ford peri . 
rable Robert Dundas of Arniſton, Lord Preſident of, the Court of Sian. 


* From. A. P. het 3706, inchufve,—See Rec. of Juſt. 
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prays en bf abe law in the fiatute 
immediately) Prateding, had been urled | 
an a paſſed in the preſent century, ratifies. and revives. all 
emen lays and age agg drunkeanels, Sabbah-breaking, 

©: (waaringy fornication, : adultery, And all manner of unclean- 

1 and it ſpecially and exprefily revives the act above: 
mentioned againfk; adultery." Notorious, or notawn adulter, is, 
296; When ehikdven are procreated, berween adulterera; 2do,Mhen 
"they are publely Known: to leep with. rech ether; of, g When 
being ſuſpected at adunery;! and-admonifhed, by cn Kirk-to te- 
ale from the vice, and to do penance for the ſcandal ; vet 
refufing obedience, chey are excommunicated for e ſame. 
j VI. HO: 7 3358 105, 
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Forfar, and deſerted — 
of having laid aſide the name of Laird, which he bore in 757 0 : 
ang acted that of Guthrie, and there marrylug another Wife, 
"with whorPhe cohabited for ſeveral years; atlfi-alfo, of com- 


1 1 woman. 1 A . 


8 TEE 8 come to: 


_ mitting mp 
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il. Part; K. ee. ac maxim cnt Md, 


[the fe lu gore. 4; I 14th-March, 16th_Apri 6074. 
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| ledged leere Kin las of Kirkliſton, ad did penanee in 1 
ſackeloth for his imputities. Being thus detected and ſtigma» 
a Ap hm U e. the:fecular arm was next fifetched forth - 
gainſt him, A warrant under the /royal* ſign! manual, dated ar 
Whitehall, 26th of January 1617, was directed to the Lord Ju- 
| ice General, and the other Juſtices, It ſet forth, that the King's 
Advocate, b his Majeſty's expreſs command, was about to pro- 
- ſecute the Pate ſoner för the crime of getbr ub adultery, and re- 
_ quired the Juſtices inſtantly, on his conviction, to condemn him - > 
to death. Tbe Court had the humanity, not ta enter this war- "2 
rant upon regord,. till abont a month after the\priſdqer's cv c- _ 
tion, when it ſentenced him to be taken to the Croſs of Edin- . 
burgh, ap hanged. an a. gibbet till. he be, gend; and, h. 1250 1 71 
e e ta immediate execution... nt 0 Fi ow |! 
any mid inge borts0 ert piii 0 hoig! zie: 
Fun oaber perſons, ; Alexander, Thomſon 3 Cuthbert, 
were alſo, by royal warrant, N for adultery. on the, ſame: day. 
with the priſoner, and were convicted. But the King was plea- 
ſed to dirert, that out of his ee comme they ſhould not 
he put to death, but. baniſhed: s 10 fot s od town) ont , 
«bed om hei nd ods tÞ nun ibs 52 bored. cl be. & 2367; 
a ni ani Wa Albi U Alena mid $3:459107M3.03 21912 ©: 
bois ant mots bags, 213 Sola 7519 e i ine, ni „int 
3 e Ribler e dd MidFon = Kempt, for Aaltery A e 
2.40 Nen g0weo ei π EGO DD al: 
ene 10 e all). Nin 1 ud 110 3 it 2512 lt 
1 sb een nine with: 1627 1 4 
eachaatbherig the! n,, f which' were, Mzridn Kempt's! ww 1 
_ bearing three hidres to the id Futrick *. — They were alio hat- | 
cel wich the Gill 'Mariodlibaningy with Patrick's Endwicidige and! . 
abs dl n bas 2livy die © Hud; wid mor conſent, 
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822 a; ao poiſonous drugs, by which: her erg child was il. 
WW led in the womb; ' They were convicted on their own'confeſ 
ſion; and dn the 20th ofthe fame: month, were a age to be 
hanged on a Tra WO Caſtle-hill. 4 ** 1 „mich ng 
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1 3 Sir Geer, ge Marte. 'Ge George Lockhart, Ge); 


1693 1673 HE priſoner was tried capitally for the crime of adultery, - 

at the inflance of bis wife; «nd of Sir John Niſbet of Dirle® 

3 ton, blo Majeſty's Advocate. The fact libelled againſt him was 
ſimply, chat, in abſence of the private proſeeutor, he had matried 
Xx 8 dene 9 0 1 02133 ee 18701. dd been 
4 * Silt... STATGO 3.9387 bis. 39! ig or Aire. 
"Theiprifoter's count! ORE” ia his behalf, that ahough the 
private proſecutor had a right of Ales to aul tde ſerond mar- 


2 no title to proſecute him criminally, ad vindiſtam publicam, in a 


fuit, in which if ſhe prevailed, the huſband whom ſhe claimed = 


muſt be bereft of his life. — That af any 4 reg +... 07, offence, 
has been committed by the -priſoner, it was owing allenarly to 
the ſnares laid for him by his wife, the infidiouſneſs of — 
Tx maliee could only be parallefed by the eſfrontery uf her prof 
A tution. The proſecutor having been equalhy public and pv 
ö cuous in her debaucheries, the priſoner had feveral years before 
Been obliged to fue, beſore the Cominiſſuries of Edinburgh, for} 
een "IO PT Re the had 


V7 
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8 Gul for erbe, vo 55 Counſel for . . 11 


riage, and to compel the adherence of the priſoner *; yet ſhe had 


= 


mneute: That thic infidelity would exclude the civil effects of 


* E * 8 | 33 


embarked on board u ſhip deſtined to carry. felon's; to Wines 167 
zall abe proſteutlen was dufleted tb drop! After havisg been ab Wo. 
ſent fot a conſiderable time, a report of her death was eirculated 
and believed, and what was at firſt rumour, became afterwards 
evidence; the ſhipmaſter,> one of the ſeamen, and a paſſenger 
ori? boafd the ship in which the proſecutor embarked, having 
given a teftificate on oath}: of her having died in Virginia. This 
teſtifleate was laid before the Preſbytery:of Edinburgh z and the 
clerk of the Kirksſefſion was ordered to examine into the ſame. 
Having done ſo, he was ſatisfied by the granters; that the certi- 
ficate was true, as well as authentic. This report being laid be- 
fore the-preſbytery, they authoriſed the proclamation: of bands, 
which was regularly performed; yet no interruption was made 
to, no queſtion brought of the marriage, for upwards of ſour 
years. Andy at the end of ibis period, the proſecutor ſtarts up as 
from the 1 2 1 in her hand, SENS the prifancer 
A bivtab 5 blues die or 34517 
v7 yy that ſhe had. turked for oy part of that time 
in Aberdeen, Dundee, &c. under the name of Mrs Gerard; that 
be bad circulated the report of ber own death :—That, Gnas her 
aſſumption 'offa feigued name, her life had been as profligate as 
Defort her embarking for Virginia. And that ſhe had brought 
forth three adulterous-children, the unequivocal teſtimony of her 
ſhame and guilt ;: one of them, not fix, months preceding this very 
trial, Which ſhe has: brought in order to get her huſband hanged 
on charge of adultery.—It was argued, chat the ee, 8 
' infidelity to the marriage vows had given occaſion to the ſuit 
for s dWoree, which the priſoner had brought againſt her be 
fore the Commiſſaries ; and authoriſed. the proceſs of recrimina- 
toi before this Court, which the, priſoner, was immediately to 
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BR KY tech agaiüſt him. — That me had laid «ſnare for him, by prapagu ⸗ 

3 ring rumours of her own. death; and by lurking under s feigned | 

mme Beſides: theſe defences, it was argued: for the priſoger; 

wem adultery: could not be committed without conſciouſneſs, 
| | nam voluntas et propoſitum diſtinguant maleficia.”- And the 

-  __ pisbable rumeur,; nay che dirtét certificate of the proſecutor's = 

death, exeinpts/from the ſuſpicion of conſciouſneſs, and conſe 

A quently from the crime of adultery, according to the daſe in the 

eee.iljrit aw, Multer cum audiſſet abſentum virum defunctum v 

© efl, alu ſe junxit, et it ramoribus inducta, et quia vetiſimi- 

Ei „ e fear pee n 
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Be It was LANE ier us Pebsaseh Tha eien 
"(2% | his Ha with Aide Wbsan 'while his wife lives 3 and, as ru. 
maour could not diffolve marriage, ſo neither could it defend a- 
Ws: +: " gainſt adultery ; otherwiſe it were eaſy for anꝶ agn-who grew 
- | weary of his wife, to propagate reports af her death, and then 
TS. to take advatitage.: of che amonty be bimſelf had: fabricated,. 
That even, ir rumcurb eie fufficieary yet iheſe vught to ba con · 
CEE ſtant and univerſal; ; whereas, in this cafe, there was hut n- 

IE IN - ceftificate, and it bore-only, that Aurguret #aith died in Vir- 
eee 
WES  Virſula + Thar it was der Probable,! but invincible | ignorance. a> 
RE Hs . lone hie could! be excüſabſe: That the prifoncr had not made 
1 fufßelept thquiry cencerhing. ue wife . her nelations, and his 
1 | ignorance Was affected: That long dapſe of itime muſt inter- 

7 Lene; Whereas here, where ws but an abſenne gf phroo; gente 
Thar the Piber bu ſhave executed a ſummons of: adhe- 
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. the preſbytery. of Ediphurgh had ogg a jurifgitiop 
competent to the diſſolution of Fee ; "GR * 
warrant was altogether inſignificant, | | 

tee iber ationen e Kb een u * ts 

- 44Toithiq ſophiſticated, reaſoning the Court bers he gion. 
ade Jüdtgtnent, nepelling the: argument, urggd im eee 
priſomer. 6 Doane lt mn, Ojeno he e inobine 
i 2033927), e ting hoe: Sinti d an lus 
Noching now remained hut to lead a prœf of che fact. Ihe 
proof amounted ſolely to the priſoner's having: married Helen 
Guthrie his ſecond wife, and lived under the ſame roof with her 
| as married perſons. Even the conſummation of the marriage is 
not proved, but- is only matter of preſumption. The jury by 


plurality af yoiges, vis. nine 40 fax, found ir ;pr]foncr guilty. | 
1 * a nn MHD 40 21 * * Et. £16 $4 432 + +3 - a 5 
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e ie 1 2} WH ARE” er l 103 be. | 
15 Nase N ba aitly's. K 055 
the ſame day with het buten 3 was s proſecuted at . in 


with ten different perſons ſpecified in the indictmment; and of ha- 
ving born three children, the fruit of her unlawful amours, the 
laſt of them not fix months | preceding,” | 


| eb leninti np } er erwin 1 | co pondenc 5 c bear= 
2210 As ence of et. . 6 85 £0 

a — ws dren adi 1 rej, yet the jury, ed 

| on or motive ot conjecture, were no unanimous;. 


| but by a plurality of eleven to our found the priſoner guilty. It: 
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fiance, and that of the Lord Adv en Wi 90.4 charge : of aduſtery * 
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Tan t blech in conſequence of having obtained his 
pardon. The other convict Haitly ſtill remained a prince 
but after a minute and painful examination of the records, I have 


not been able to diſcover whether ſhe was kept priſoner for life, 
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The Court delayed ow: time to-time pronouncing ſentence 
the priſoners; On the 26th of July after, John Fraſer __ 
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Tour Monbocn 5 Janet Douglas, both or them el 8 
perſons, inhabitants of Edinburgh, were tried capitally at the 
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 inflance of his Majeſty's Advocate; not for notour , but for 


. Ee rew themſelyes' upon the King's will, and were baniſhed | 
0 e neter to return under pain of death, Io ec bar net 
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* Hons can 20 eſtabliſh the x | purity of ſtateſme 
bt was an 2 gel in which Lonoke wb 


. fimple aduhery,,z. e. for one act of adultery, Informations were 
4 lodged. for the proſecutorand the priſoners, 
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2 uncommon 9 purity and: virtue. In this the; ſuch 209 
was the zealous deteſtation of vice, that perſons were indicted WYV 


capitally for | „althou neither by the ſtatutory 
age 8 r criminal courts, Vas Hmple adul- 
tery ever deemed capital. A few months „ this trial, 
the, Court of Juſticiary entered on its. journals“ a recommenda- 
tion to the King's. enn proſecuie witches. About the 
cloſe of that century too, a man was hanged for murder, al- 
though the jury found that the priſoner in defending himſelf had 
killed the deecaſed. Another was hanged for expreſſiug in conv er- 
fation, opinions on teligion and philoſophy oppoſite: to thoſe of 2 — 
the times. A third was tried for high treaſon; for engtaving a 
ponitical print, but gequitted by the jury. Others ſuffered death = 
Aſo, nn Rs r deter: * omitted. 
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* l 18 Jiu ISAB '£ 801 VIV ana zd. 10 A J 
a ban eim gaibaslab i tonotinq 30d) 16d; baggt uf Sd non? 
5 1653 N Fremtſie ubolition of Popery, and eſtabliſhment of the 


3 Confeſſion7of: Faith by authority of parliament, one of 
0 — td fest acts of the! legiſlature was to annex a puniſhment tb 
1 8 Vue fire wireoffornication?! (The; puniſhment was fat the 
ERS /Girft offence; to pay a ine of L. 40. Scots, (and upon ſailurg of 
payment * to undergo eight days impriſonment, and to be fed 

pon bread and water), and to ſtand two hours upon the pillory. 

2 of the ſecond offence the fine was raiſed to 100 merks; and 
beſides being put upon the pillory, the convict was to have hir 
1 een haves... And for the: third fene the pecuniary. 
RE mulct was eugaentod to L 4ο Scots; and theggnv,ẽʒãqa waar 
dained to be thriceWucked in the deepeſt and. fouleſt pool in the 
pariſh, and then to be baniſhed from the ſame for ever. And 


- [this Wy act has been renewed fo late as A. D. 1696. 


4 


8 - RE 2 On the 16th of October 1652, a * was produced i in 
| tte Pacliament houſe at Edinburgh, from the commiſſioners of 
tbe Parliament of the Commonwealth of England, and recorded in 


* 8 2 | * books of Juſticiary, appointing George Smith, John March, 
Andrew Owen, and Edward Moſley, Eſquires, or any two of 
f SF '_ = them, commiſſioners for the Wege ge prom to * peo- 
4 4 3 of Scotland i in e 2 n ; i 
wg . RY,” . James VI. parl. 1. chap. 13-3 Willa pat. x. ſell. 6. chap. 31. | 
| 3 5 N 
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FORNICATION. 


On the 21ſt of June 1653, Henry Whallie, Ade "OE 
* ral , proſecuted Jean Hamilton, Chriſtopher Little, and Marga - 
ret Mean, before the Honourable George Smith and Edward 


31 


1653 5 
d 


Moſley, two of thoſe commiſſioners.” The priſoners were char- 


ged in the indictment with being all three acceſſory, art and 
part, of ſtealing ſhirts and ſheets forth of the houſe of Eliſa- 
© beth Potter widow in Newhaven, after the ſaid Jean Hamilton 


© her theftuous upbreaking thereof, committed on the 6th day 


of May. laſt: And the faid Chriſtopher Little and Margaret 


L ee 4 the crime of fornication committed * them with 5 


10 ” 7 - © s * * ry 
„ © 45, \ 


' The Mn Link. ads Sioked the: theſe; * ac- 
knowledged the fornication, and ſubmitted themſelves to the 
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. The jury, after 3 ee a found the 


priſoners. Hamilton and, Jameſon, guilty of ſtealing the ſheets. 


and ſhirts, and acquitted the priſoner Little of the ſame. They 
allo unanimouſly found the priſoners Little and Jameſon guilty 
of fornication. The Court ſentenced Jean Hamilton to be 
ſeourged for theft from che Caſtlehill io the-Netherbow, and 

then to be put into the CorreQion+houſe till farther orders; and 
ordained Little and Jameſon for fornication inſtantly to pay L. 40 
Scots, and in caſe of refuſal to be kept priſoners. for eight days, 
and ſed on, bread and mall drink, and next market day to ſtand 


bs ſet; at liberty, but e iffe We to be on in the Cor- 


** -houſe, 
| 15 Fg 8 | OE 
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an hour bare headed on the pillory ; the priſoner Little then to- 
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1696 2 us H E pious Charles II. being ted to the! e of his 
anceſtors, He and his upright * adminiſtration = mnt 

ſelves about the + ng eee of religion and ien NY 
de en aged net e AS REES an aun 
— Mp 4 Parliament ry of ſuch a King and duch a Aim ha- 
ving accordingly, in contradiction to, and contempt of, the prin- 
Aples of a great body of the people, veſted the King with a 


| a power of eſtabliſhing any form of Church government he choſe 7, 


it proceeded next to enact ſtatutes againſt Sabbath-breaking, | 
ſwearing, drinking, and other profanities and immoralities.— ; 


. Tklhbeſe pious laws being made, another immediately followed, 


Aa annexing the pain of death to the railing againſt God, or any of 
the perſons of the Trinity, or e N ene and rr per- 
are 4 ot nen ATN drt e 19 8 0 
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1 have bills" Giſecveted Sl three Wkburols for the crime 
of blaſphemy. The firſt was that of a woman who was tried 
before che Cireuit Court of e ene * D * 1628. 


| ; J) ͤ ( „ 
2 man of his life; e e eee 1. 199, f + .. 
| 1922 ** 1. ab 16. 18. 9 21. 3 * . 
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But as Fs 0 of the circuit courts previous' F'Y century 4 
are loſt, all I can ſay. of the matter is, that the act * of blaſphe - 


my charged againſt the priſoner was her drinking the Devil's 


health; that the Court did not find it relevant to infer the crime 


of blaſphemy; but fined. the woman in the ſum of 500 merks for 
the offence. "Sho ſecond 90 was pr hat Francis Dorthy 


with,” 


— = 
* 


ee Borthwick, ſeccad fon to ER Borthwick of * | 


law, was ſerved with a criminal indictment for blaſphemy, at the 


_ inſtance of his Majeſty's Advocate, and of James Cockburne in 


Dudingſtone, former gqgainſt him. As he did not chooſe to run 


the riſk of a trial, ſentence of outlawry was pronounced againſt 


him for his contempt and diſobedience. It ſet forth, That he had 


been often cited to appear that day before the Court of Juſticiary 
to anſwer to a charge of blaſphemy: That he was born of Chriſ- 


tian parents, baptiſed and educated in the Chriſtian Church, and 


continued in the profeſſion of Chriſtianity, and in communion. of 
the Chriſtian Cutbolicl Church till the fourteenth year of his age: 


That he then went abroad to follow. the buſineſs of a merchant, 
and was ſeduced to a ſhameful apoſtacy from the moſt holy faith, | 
and to profeſs himſelf openly to be a Few, and that he was cir- 


cumciſed: That upon his return to Scotland, he at Edinburgh, 
and in the neighbourhood thereof, did rail againſt our Lord and 
Dehn og; Chit {| denying him to be Sod, and affirming 


e Criminal Trials, tit, G. $ ut. Our Scandinavian anceſtors uſed: 
t pour forth immoderate libations ta the health, of their Gods; hence, when 


the Pagan religion yielded to the doctrines of the Goſpel, in Germany, and ſeveral 


northern nations, the Church found it prudent to indulge the people with a bum-. 
Per to the health of our Saviour, a oa and the ſaints; Mallet's Northern 


1 


Antiquities,/yol. 1. p. 137). Records of Juſticiary, June 15. 1681. . 
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ww. viling him by ſuch other blaſphemies as'were not fit to be uttered; - 1 
renouncing and curſing the holy ſacrament of his baptiſm, and 
imprecating vengeance upon himfeif if ever he ſhould return to 
the Chriſtian religion. If the accuſed was truly mad enough to 


undergo eircumeiſion, he was at leaſt not ſo mad as to appeat 


of age; his father *, who had been a ſu 


before the Court of Juſticiary ; and ſentence of -outlawry 'was 
therefore pronounced againſt hini-——The _ trial 1 w 


was that of n a ere 1 


.. £ 


* 


"Thowas Aikenhead appears to ns bots 60 bann co 
n in Edinburgh, was 


ate, by ſpecial or- 


dead, Sir James Stewart, his Majeſty's 


der of the Privy Council, ſerved him with a criminal india- 


ment + hefore the Court of Juſticiary for blaſphemy. The libel 


ſets forth, that blaſphemy againſt God, or any of the perſons of 


the bleſſed Trinity, or againſt the holy cripturis, er our baly reli- 


Me gion, is a crime of the higheſt nature, and ſeverely puniſhable 


by the laws of God, by thoſe of this and every well governed 


realm, and particularly by acts of parliamerit, Charles II. parl. 1. 
ſell. 1. chap. 21.3 and OR ge, NOTING A. P. en s, 
f c. 11. x 


"EM 


That baren, the 3 bad e mdnacio 


in "ION 99 "ages was a rhapſody of ill invented 


nonſenſe, 


erliegt on Gelbe seg ue priſoner's Ruber- He was ted 
belive the Privy Obinitt on the 26th April 1682, for ſelling: amorous and proben 
tive drugs, by which it was alledged that a women would have loſt her life; had 


not one Doctor Irvine given her an antidote. The Privy Council referred the cafe 


tothe College of Phyfciats, and the College ſagaciouſly reported, that jt noar un- 
aft ts it ſuch niviliciner without firſt taking their advice ; Founteinhall, vol 1. p. 183: 
7 — nas abt 2 05 


b 4 r n E 1 


nonſenſe, patched up patily of the moral Jo@rines Sede 
phers, and partly of poetical fitions and extravagant chimeras: 


That he xidiculed the holy ſcriptures, calling the Old Teſtament 
Ezra's fables, in profane alluſion to Eſop's Fables: That he rail 
ed on Chriſt, faying, he had learned magick in Egypt, which 
enabled him to perform thoſe pranks which were called miracless 
That he called the New Teſtament the hiſtory of the impoſtor 
Chriſt : That he ſaid Moſes. was the better artiſt and the bet- 
ter politician; and he preferred Mahomet to-, Chriſt ; That the 


Holy Scriptures were ftuffed with ſuch madiieſs, nonſenſe, and 
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contradictions, that he admired the flupedity ꝙ the world in (he- 


ang /o long deluded by them: That he rejected the myſtery of the 


Trinity as unworthy of refutation; and ſcoffed at the incar- | 


nation of Chriſt, ſaying, that a Theanthropos, or God-man, was 
as great a contradiction as a hirco-cervus, or goat- tag; or that-a 


guadratum was a rotundum : That he laughed at the doctrine of 
redemption : That he ſaid the notion of a ſpirit was a_contradic- 


tion: That he curſed Chriſt, and argued. againſt the being of 


God, maintaining, that God, the World, and Nature, are all one 


thing; and that the World exiſted from all eternity: That he ſaid 
the inventors of the ſcriptural doctrines would be damned, if 
there was ſuch a thing as rewards or puniſhments after this life; 
and that Chriſtianity itſelf would ſoon be extirpated: That his 


impiety was ſo audacious, that, as he paſſed. by the Trone Church 


in a cold night, he ſaid to a companion, he could with to warm 
himſelf | in the place Ezra called Hell: And, /af{y, That he often 


' uttered theſe 'or the like ſpeeches within the laſt twelvemonth, 


without MOT. and FOR from NY e God and 
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bY doo Their found the railing againſt, or * any of the 
"CSF 3 perſons of the Trinity, relevant to infer the pains of > vl and 
7+ hs other crimes relevant to ow] an Ng pugifan 0 


A 
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No i en for hi > nee "ide dies it ſeem that 
one word was urged in his behalf during the courſe of the trial. 
Four or five witneſſes were examined, one of them a writer in 

Edinburgh, the reſt ſtudents at the Univerſity, lads from eigh- 
deen to twenty, or twenty-one years of age. 'They proved moſt 
fk the articles of the libel, with this addition, that the priſoner 
ſaid he was confident Chriſtianity would be utterly extirpated by 
the year 1800, There was however a material defect in the evi- 
dence, The article moſt highly criminal, viz. the railing againſt 
God, and curſing our Saviour, was not proved at all, but was an 
inference drawn by the jury from the priſoner's: curſing Ezra, 
and ſaying that the inventors of the ſcriptural doctrines would 
L be: damned, if there be ſuch a thing as damnation. 


The jury e found the e r railing 
_ againſt God, railing at and curſing Chriſt, and of the whole 
3 other articles in the libel, This verdict the jury, even by the 
. 8 were not warranted to pronounce.— The railing againſt 
. | God, and curſing Chriſt, ought to have been facts directly pro- 
ed und. not inferences draw from: ene * en of 


© * The atoving men compoſt te jury James Benden late bile of Edinburgh, 
l Clerk (chancellory i. e. foreman of the jury) late ballie there, 

late dean-of-guild, Charles Chartres late bailie, Robert Foreſter late kirk-reafarer, 
Adam Brown (clerk) late bailie, Alexander Thomſon late deacon-conveener; 'Jerom 
\ Robertſon peritig - maler, James Maclurg late dean-of-guild, Patrick Thomſon late 
treaſurer, William Pattoune late bailie, Robert Elphinſtoune of Loſineſs, George 
Moſsman ſtationer „George Fullertoun. ulnar? he 
fall 9 end, nd wer ined 109 nn each. 
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the Holy Trinity, it was not the denial, bur obſtinately perſiſting WY 
therein, dick by the data ſubjected the W to a capital 


pine i 22. 
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| Beſides theſe defences, had 1 the Court been endued wich "RE 


| knianity to appoint counſel for the priſoner, it would undoubt- 
edly have been pled for him, that theſe were raſh words, drawn 


from him in the heat of controverſy, which by no means coin- 


cided with his ſerious notions ; and that he heartily repented of 


the warmth which betrayed him into expreſſions ſo diſſonant 
from his own ſentiments, and ſo offenſive to the feelings of o- 
thers.—Had theſe defences been offered for him, the Jury could 
not, without being guilty of perjury, have convicted him of 
obſtinately* perſiſting to dey the T rity, which the 20 5 re- 
1 9285 


The verdict was returned, and ſentence. profitnticed againſt - 
; the priſoner on Chriſtmas Eve, To be taken to the Gallow-lee 


*, on the eighth of January, between the hours of two and four 


© in the afternoon, and to be hanged ; his body to be buried at 
A © the foot of the gallows, and his moveable eftate to be forfeit- 
Ce — Mercy was alleep*, as well as Juſtice and Science; ; fo A. 
dreadful ſentence was executed ! 3 


- 
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0/45 an Tie fed eee 12 bd attended with 
very aggravating circumſtances; ſome days before the priſoner. They were indul- 
god in four werks longer than him as t day of execution Records of Juſticiary, 
een 
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_ ſcriptural doctrines; and as for denying any of the perſons of 2 
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OF OTHER CRIMES AGAINST RE- 
e WWW VHR e 10 
5 rial ir John FITS OR for ſaying of Maſe, 4. 
Ledging the Pope to be Judge in Controverfies of Religion, 
and declining to anſwer certain queſtions put by his Ma- 
Jely s aca Fw concerning the Pope's power to ex- 
2 >; communicate Kings, the murder of a King excommunicated 
ad depoſed iy the Pope, and a Subject being A 
Fs * due to ſuch a King. _ 


2616 ToHN OGILVIE, a Jeſuit, was tried before the Magi- 
wv SF fitrates of Glaſgow ; judges ſpecially appointed for the trial 
| by the Lords of Privy Council“. He was a prieſt equally de- 

Void of the bypocriſy which ctaratheciſer the moſt infamous, and 
the liberality which adorns the moſt erilightened of the clerical. 

order. He poſſeſſed a conſiderable ſhare of acumen ingenii; but 
his ſtrong and clear intellect was. ſtrangely warped with bigotry. 

The priſoner was born in the north of Scotland. He had 
been out of the FINGER for upwards of OY years, and had 
| ORE | | returned 
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| b nt Join Obs » Jeſuit, be. ks 

Jews printed by Andro Hart, A. D. 1615.—This-account- differs little in point | 
ef fact from that publiſhed at Douay, the ſame yeary, from a manuſcript written by 4 
we priſoner, eee : To cot; ip: that the ons, perhaghs | 
. Oe OY 2 I rene 0 Os 


a.” 
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| ddtiievicdhi2k@ most of Jude preceding” bis trial, The ane; 
offence” which he gave by the ſtatutory crimes. of faying maſs, 
and of WMdeavouring to make converts to the Catholic religion, 


and as he priſoner had been lately in England, his indiſereet 
| language, joined to the recent conſpiracy of the gun powder 


ſome deſperate enterpriſe. x of IN 
Dit 311,52 ,. 11% 2 2271 * 1 ; 


"Many priefts had, te! fairies Uä ber ce rod a of julie *; 10 
but the crown of 


| been ſenteneed to ſtand on the pillory, at Edinburgh, two hours, 
in his pontifical robes; then a fire to be kindled, and his robes 


tranſported and baniſhed His Majeſty's whole doiminions for life, 
never to return ig pain of death. © 
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Are ee nee bene h SE Archbiſhop of 
Glaſgow; (for in that city he chĩefly ſculked) on the 4th of O- 


tober 2614, and was next day examined before his Grace and 


the Biſhop af Argyle, and ſix other perſons of note. —He was 


required to take an oath, that be ſhould tell nothing but the 


truth in ſo far as ſhould be demanded of him. He replied, that 
be would take it, with an exception to any artieles that ſhould 
alfeck his own, life and fortune, or r tend to eriminate others. 


Being anſwered, that every queſtion Which could be propoſed: 
io him. mull, concera ſome f theſe. articles. He took the oath, 


with this ere * or he. found a Kt imperti- 
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wis aggravated by intemperate expreſſions of religious zeal; 1 


tredſon, and the general odium which Papiſts laboured under, 
afforded a pretgxt to the abettors of kingly tyranhy and of re- 
formed zeal to inſinuate, that mw priſoes -c- heſi be wee in 


10 1 1 


mattyrdom was reſerved” for the pet: | | 
William Murdoch, in particular, för che crime of "ſaying maſs, had 


and inſtruments of worſhip to be burned ; and the prieſt to be 


. 


| CRIMES AGAINST RELIGION 
- nent, he either would Gay vathing, or eden Racks, a 
would not tell. He was interrogated accordingly ; but nothing 
material could be drawn from bim: For, whatever indiferetions 
eſeaped him, be reſiſted with a fortitude which: does him iofigite 
honour, every menace with which his inguiſitots endeavoured = 
do extort from him a diſcovery of the perſons who had incurred 
a penalty by harbouring, view nnn nn 


4 ee kewy os * 


"He wh Mn dent” to o Edin * cate a- 
freſh before a new ſet of commiſſioners ;- but, as either his inno- 
dene, dr his caution, ſcreened him from a declaration of a eri- 
- minal tendency, he was threatened with the torture; and he 


declared. hie readineſs to fuffer whatever torments they, ſhould = 


be pleaſed to inflig. But ſome, perſon whom (L ſuppoſe) long 
prattice had taught to tred with, caution the paths of iniquity, 
adviſed, that inſtead of aſſkiling the: priſoner with acute tor» 
ments, they ſhould keep him fur fome nights without ſlecp, as 
r means, if not of ſtaggering his reſolution, at leaſt 
of undermining his judgment. This happy device was followed 
do ſoch an extent; bat zecording to the priſoner's account , he 
was hept from fleep for eight days and nine whole nights, by 
the thrufting of needics and pins into his fleſb ; which had fuch 
an en upon him, that he hardly knew what he either ſaid or 
d, and after could not recollet fo much as what town he was 
in. Ne relaxed ſo far av to name fone of the perſons whorhar- 
boured hien; and the commitficners flattered themfelves be would 
become fufficiently pliable. lu the mean time, upon the ap- 
proach of che Chriſtmas holydays, the Arehbiſhop of Glaſgow 
nn ett e e eee 
| lodged 
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— him in his houſe, and entertained hm welt *, In the 1615 
heginting of Jonuary, new commiſſioners were appointed to taſte WV 


| the puſoner's opinion on certain ſpecial interrogatories propeund- 
ed by hiv Majeſty, To theſe he enſwered in fubſtence; dec 


ring, © That he thought the Pope had a right of juriſdithon - 
vor the King ia ſpirituaf affairs ; but that the priſoner was not 


+bound to declare his. opimon as to temporal, except to the 
*- Pope, or thoſe authoriſed by him: That the Pope had zutho- 
ty to excommunicate the Ring, of any perſom who had been 
-* initinted into Chriſtianity by baptiſm: That, as to the Pope's- 
having a right to depoſe an excommunicated Prince, ot to ab- 
e ſolee his ſubjects from their allegiance, or whether if were 
ful to kill ſueh a Prinee, he was not bound to declare bis 
opinion. As If rhis declaration was not fficietitly diſguſting 
to the dainty palate of the Britſhᷣ Solomon, the priſoner volun- 
' ferred in adding, that he condemned the oaths of ſupremacy and 
_ allegiance, as put in Englund, ae hun this ould be n- 
cel as part of his declaration, Pe wEY Jobun- 


yen, e xt 


e and Mane r Tb ee Witte Eg gde & Rete . 
es eighty years before, to a capricious tyrant, by ſaying, that a 
queſtion relating te the ſupremacy. was like a-two edged ford; 
© if one auſwered the one way it confounded the font ; if the o- 
ther, ir deſtroyed the body. The prifoner went much fürtker; 
be vehemently perſiſted in his deglaration, notwithſtanding the 
. TOE rs 
ſeſten ir; aud an order from his Majefty to the Lordi of the 


ee eee ee ee The 


prevail on bim, to 


5 er Council was revive, commanding dle un bring: Dünn . 
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| CRIMES AGAINST RELIGION 


ave He was accordingly indicted upon three ſtatutes, viz. t 
Parl. 3. chap; 48. 3 James VI. Parl. 8. c. 129. and Parl. 18. C. 1. 
But although the indictment ſet forth, with manifeſt falſehood, 
that the firſt of theſe acts was guarded. with the paius of treaſon; 
and, although the laſt of them contains the unparallelled ahſurdi- 
ty of. annulling and reſcinding every thing done, or hereafter to 


$ . in Prejudice of the royal prerogative, in any time bygont 


*.0r to come; yet neither of them could have ſerved to con- 


ag the priſoner, they being declaratory, , but not penal acts; 


for, although they declared the King's power in all caſes, | and 
over all perſons, they had no penal ſanction whatever annexed 


to the breach. The ſtatute James VI. Parl. g. c. 129.) was not 


ſo favourable, for the priſoner... It confirms the royal power oV“ r 
all perſons, and in all caſes, ſpiritual and temporal ; and declares 
the King and his Privy Council to, be competent judges to all 
is all matters, concerning which they ſhould be ap- 

prehended, or charged to anſwer ſuch things as ſhould be in- 


a quired of them. And that none apprehended or charged to 


* that effect ſhould decline the authority of the King or his Coun- 


15 1 dil under pain of treaſon,” This ſtatute, broad as it is, could 
not haye affected. the priſoner's life, had not a falſe conſtruQion 
been put upon. it; by comprehending under it not only thoſe 


who, when called before the King and Council, declined their 


Juriſdictim 
ment er 


f alfa thoſe who. declined to anſwer every imperti- 
ions queſtaan that poſſibly. might. have involved them- 


Eelves in the acknowledgment of @ capital, crime. This conſtruc ; 


bon the King's Counſel does indeed put upon the ſtatute, in 


the courſe of this trial. I apprehend that the words of owl | 


which it muſt he confeſſed, are obſcure and ambiguous, do not 
warrant it. If they do, 1 have only to.obſerve, that to oblige 


2 perſon to rs, under Wi 4 * to an interrogatory.' 
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which. may affett his own life, is perhaps, tlie greateſt Pitch. of 4 
en An Fabre that ny Fane body: ever nt 6 
oh oe 
The inditment Slots to a that, lotta theſe 
As the priſoner had renounced his natural allegiance, and 
had endeavoured, by conferences; enticements, maſi: ſaying, and 
other crafty means, not only to corrupt his Majeſty's ſubjects in 
religion, but alſo to pervert them from their duty to their Prince, 
till he had been diſcovered and apprehended by the Archbiſhop 
of Glaſgow.— His declaration of the 18th of January is then 
founded on; and many big ſounding words follow, That the 
priſoner was guilty of maſt damnable high treaſon, in not an- 
* ſweritg, acknowledging, &c. &c. Towards the concluſion, 
the libel ſets forth his Majeſty's great reluctance to apply the 
ſeverities of the law to the ſayers and hearers of maſs, and his 
: gentleneſs towards ſuch offenders, in only puniſhing them by 
impriſonment and baniſhment, of which the prifoner had expe- 
rience in the fate of his own accomplices ; but that he, by the 
three laſt articles in his declaration, ſhowed a profeſſed purpoſe 
to effect the deſtruction of his Majeſty s perſon and government; 
by all which, -he had committed 1 822 and unpardonable trea- 
ſon. TS; 


The Archbiſhop of e 7" Mariuif of en 
Robert Earl of Lothian, William Lord Sanquhar, John Lord Fle- 
ming, Robert Lord Boyd, and Sir Walter Stewart, were aſſeſſors 

to the Court; and Sir George Elphingſtone of Blytheſwood was 
the Chancellor of a very reſpectable j jury. The indictment, the 
| ſtatutes, and the prifonet's declaration, being read over, the ad- | 
| vocate-depute addreſſed bim! in a ſpeech, telling him, that be was 
not proſecuted for ſaying maſs, nor for ſedueing che people to 
Popery, nor fur any thing that concerned bir Nr 
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1 — King's authority, and maintaining tresſonable opi- 
—nions, as © the fatuter fibelled on made it treaſon not to HH Il 
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| ** | This confſeientious bers viing Mmiſhed, the priſoner was al» 
1 bee eee if he had any, why the perſons named 
mould not paſs upon his* jury, To this he made anſwer, that 
__ the jurymen were either friends to his cauſe, or enemies; 
1 | * of ementics, they could nor be admitted upon his trial; if friends, 
they ſhould fand priſoners at the bar with him. This ridicu- 
_— lous objection being over-ruled, and the indictment, the ſtatutes, 
. And the priſoner's ſigned declaration upon the interrogatories 
. propounded by the King, being again read over, the priſoner, 


| 
| . - Fe who had no counfel, was deſired to ſay what he could i in his own 
> - behalf.” This the unhappy man performed to a title, in a ſpeech 
3 replete with imprudence, extravagance, and bigotry, declaring, 
+. - *that he repented of nothing but not having been buſy enough 
in making converts; and that if all-the hairs in his bead were 
eee they ſhould all come into the kingdom.” The Archbiſhop 
_—— then addreſſed the jury; and the King's counſel” finiſhed” the 
>  _ - whole, by proteſting for an W of wilful error if 985 Would 
8 | acquit the mag | 
l + . The priſoner was reer with bis indietment i the Wer | 
1 aid vas ä the laſt. day of Eebruary.—The jury. 
1 | | ts Wag. 


=S 7 bee remarkable, that-the on or bees er Beeten of, D 
westh, one of the jurymen who, convicted the priſoner, was fined: by the Privy. 

; © Gviitclt tn 9650 werte, fir refafng t> anflnts/ ue unn, whether be hal lar lust ene 
Nee, d preacher, who war uj,ẽ] Jentence of buniflmeny, &c. ; June 30. 1681. ;. 
FountainbalFs Deciſions, p. 145+ . . 
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AND THE/STAVE: 


being incloſed, returned to the Court, which continued ſitting, a 1613 

ſpeedy and unanimous verdi ct, finding the priſoner guilty of the 

whole treaſons libelled. He was ſentenced te be taken immedi- 8 | 

afely from the Court to the place of execution, and there to be hang- | = 

da and quartered —He then cried out, God have mercy upon | 
© me! If chere be here any hidden Catholicks, let then pray for 
Sy . e e e 3 


Lane Wbt intereat allowed for e 0 N 
haps. alfs for erecting the {oillald), TER e | 
N 5 


4 : * . : 
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A few months after, William Sinclair advocate, Robert Wilkie 
brewer, and Robert Cruikſhanks ſtabler in Edinburgh, were tried 
before the Court of Jufticiary for reſetting *, that iu, giving meat 
and lodging to the above John Ogilvie and another Jeſuit Prieſt; 
They were convicted; and. by expreſs warrant of his Majeſty 
were fentenced to be hanged: But by a PRE! Warrant 
OY e TOO baniſhmemt. | n 2H 


., 
* 
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. John Wallace fer of Maſi, being bokit and repute 
| 2 B . 
vs Tn — laws againſt Papiſts had 3 to a moſt hi 1922 
4 guinary pitch of perſecution; but, as in moſt caſes where, ww 
Io at bears no PANE I the. nee 
r 
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Y Record of uficry, Nur id ue 15 4 30 6. 
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1925 wy of able dy Un t6 fornim te public am with 
evidence, ſo, in the crime g Popory, the ſtate had to- ehact a law 
for aſcertaining a ptoof of the offence, - By this law it was de- 
_chred, that any perſon who was Habit and repute , chat id, ge- 


* 


nerally holden and deemed to be a Popiſh Prieſt, and who 
ſnhould refuſe to take a formula therein preſeribed, ſhould be 


baniſhed for life, never to return under pain of 1 death. By the | 


ſame law, the being found in a chapel where there were altar 
and-maſs-book,/&c. ſubjected tlie perſon ſo found to perpetual 


Ern Papiſts, or thoſe {tefuſing to take the formula, by 
this ſtatute, are likewiſcideclared incapable of all ſuceeſſion what- 
ever; the ſame to devolve upon the next Proteſtant heir. And 
thoſe who apoftatize' from the true Proteftant religion, by pro- 
feſſing the Popiſh, are alſo declared to forfeit their whole heri- - 


be mitt next Progelient 9 nn e oi 3% A 
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| | Upon this law Mr Wallace was indigedt; eee 1 


gainſt him, that the magiſtrates t of the Canongate, a ſuburb of 
Edinburgh, had ſent a partel of ſollien into the houſe of Jilizabeth 


Ben Dmwager: of Gordon on the, agth of Aptil leſt, which, 
by the bye, was. a Sunday that the ſoldiers. there, apprehended! | 
the priſoner when he was about to ſay maſs ; and that he refu- 
' ſed to take the formula when tendered to him. He. and his ſure- 


ty had granted a bail - bond of a thouſand merks Scots to ſtand: 


trial; but, as | he failed to appear, the bail- bond w as forfeited 1. 
RE and ſenten nce of e was A aroma agaight bin we 
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is b ee bana p 
3 not a little that contempt, hed, with. 
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which -ought to be entertained of certain parts of our penat ws . 


law, that by the wnrepealed ſtatute upon which the priſoner was 
condemned, no parent can put his child to an eminent maſter in 
naing, fencing, muſick, French, or Italian, (for fuch ate moſtiy 

, but he muſt incur a penalty of 500 merks for each of- 
fence, which * may be purſued for by any Protefiant ſubject, and 


upon cbtvicion ſhall pertain'ts the purſuer for his reward.” | 
What heightens the abſurdity is, that one of thoſe maſters thus 
forbidden by fatute to teach, has a rh bounty of L. 200 a 


year for teaching.—The- trumpet of ſedition and fanaticifm, 


blown by the foul breath of ignorance againſt che  repeals'of | 
_ thoſe penal laws ; che diſmal conſequences of the blaſt; the guilt 


which thoſe trumpeter: incurred; and the diſgrace which they 
have brought upon this country, will not be purified. by many 
| Iaflirumis of liberal ſcience. I ſhall make no farther commentary 
upon this ſtatute; and this proſecution, but that it ſhould teach a 
little moderation of language to that claſs-of people which upon 
every occaſion launches forth its undiſtinguiſhing applauſe, upon; 
the principles of liberty which flowed from the glorious Revolt» 
tion; and the principles of toleration, ſo congenial to bat meek: 
Kit of the 1 ana Religion. 


Sir James Ker for IP — and: pigs: mar- 


06 1 * ; | 5 | 4 
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85 of Jer June. 162599 


<in Nes Kirk 1. 000 Roxburgh was depoſed Sol the of- 1590; 

fice'of a dergyman on account of miſbehaviour, in Novem- =o 
ber 15 83, and was excommunicated on the 20th of May after “. 
-/ 0G SIP” He 


_— 
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5 CRIMES eier RerIglon 
xinued norwithſlanding to celebrate marriage and the . 
| 8 crament of baptiſm. For theſe offences he was tried on te 18th 


of June 1590, on an indictment, for lying under the horrible 
| anne of excommunication, ſeparate. from the ſuffrage and 


prayer of the Kirk, and merit of the blood of Chriſt, 7 the. 


: *-damiati ion of big, ſoul, continually. from- the; 26th. day of March: 
© 1584; That although he, for. miſbehaviour, had been deprived 
* of the clerical function in the month of Novembey 158 3. be: 
© continued gotwithſtanding 0 abuſe 8 by 0 

' fades dee e ee fe 
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I | The id” came in the King's will,” de. A to his 
Majeſty's pleaſure, which the King's Advocate declared to be, 
that the priſoner. ſhould ſtand two hours at the Croſs with a pa- 
per in his hat denoting his erime; and that he ſhould not com- 
mit the like tranſgreſſion again under pain of death. Let us 
cÞmpare this ſentence with that which was pronounced in the 
following Or in a more ORDER ages ang TRE: a more pk . 
government. | | 
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5 aide! nb eh, Watraton of 
the nicety of the diſpute between the Romiſh and Reformed Churches concerning 
the number of the ſacraments, and of the iniquity of annexing rigorous puniſh- - 
ment to a difference of religious opinion, that the King's Advocate, r 
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tuation and character, which in better times would have com- 
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TOun e was a nonjuring clergyman of the Epiſ- 1755 
copal Church of Scotland. His reſidence in a wild diſtrict S 
of che Highlands, where there was not within many miles a man 
of bis knowledge and learning, gave him a degree of conſe- 

quence to which his irreproachable morals and unaffected piety _, 


added ſingular importance: But his virtues-wete poiſoned by his 
attachment to an unfortunate family; and the eminence of his ſi 


manded felicity, ſerved only to attract the fire of political venge 
ance. He was marked out as a victim whoſe ruin was to con- 


found ne ee. 
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5 The gentry in the North of Scotland 1 almoſt univer- 
ſally the Epiſcopal or Popiſh religion; and meeting-houſes were 
tolerated here public worſhip was performed according to the e 
liturgy of the Church of England. But, on the extinction o ß 
the rebellion 1745, Government: thought: proper to make an in= 
direct acknowledgement of the King's title to the throne, in the 

moſt ſolemn addreſſes to God, an indiſpenſible part df the for- 

mula, It commanded all Epiſcopal clergymen, at every time 
they celebrated public worſhip ? before more thag, ive perſons, —_ 
to pray for the King and royal family by name. the gentle- 1 
e in min part ol Sovtlands at ute moſt pen, were attached to * 
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1755 19 1a of Stuart, the aan. no other eta 5 
many peoples abſenting themſelves entirely from Church. Still 
5 however many devout perſons performed a duty which they 
„„  - thought acceptable to God, at the riſk of incurring. the venge- 
3 ance of their temporal ſovereign. Various prolegutigas were 


— * 


e for this ee and of theſe, the moſt.re-. | 


» 
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. ee e priſoner. e . 
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08 n ee ee 
; hon, be was apprehended in his own houſe by a party of fol» = 


3 diere, on a day (30th of January) upon which it waste be en- 
SEW | ped that he and bis bearers would-be engaged in their diu. 
| den worthip . The warrant for his commitment proceeded up- 
Wh on x petition from his Majeſty's; Advocate 10 the; Lords of julti- 
' ciary, ſetting forth, that Vir Connochar without haviug letters 
„ 35 e. in terms of law, and without baving, taken the baths 
WR.  to:government, had preſumed to officiate as. a miniſter; by pray-. 
dog and preaching, and adminiſteriag the lacraments;z alſo; that 
„„ ſermons were calculated to. kg Aon Phan to excite digf... 
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of The n keg applica qviths Lord [Pe r 
1 ee 0e Dal, his requeſt was granted: But, in ie mean time, 
be Was detained in virtue of a neu warrant: of the Court of: Juſ- 
_ ficiary, proceeding upon a ne petition from the Jigrd Adyccate, 


Charles II. 


ee en offence could only be fabjected eo fir month 


HRS =. 5. Seo Maguine wal 1 Ne os bid 


fetting fortk, that beſides the offences for which the priſoner waa 
at firſt incarcerated,” he was alſo! tp. be tried: on the ſtatute of. 


; 1 celebrating clandeſtine or irregular. marriage. j 
Et mut be obſerved; that, by the former af theſe acts, the 
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24th of February; and, on the 1oth:of April; he was brought to 
trial before the Circuit Court of Juſtichry at Iaverary: A diſtrict, 
whete the attachments of the people, andi ths fate of Stewart of 
Aucharn, who was capitally convicted ſome time preceding, leſt 


no reaſon to dread that ihe jury would make any gteai ſtretch to 
acquit the priſoner. He was. charged with tio offences j the ce 
lebtating of marriage without being lawfully anthöriſed by the 


eſtabliſhed Church of Scotland or by any other legal authority; 
and celebrating of it in à clandeſtine and e way; _ 
en e eee Ao 1. c. 34” v e 0245 
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At wins pled for the priſoner, that * kater lbelled! a — 
been, eſtabliſhed uirectly with a view to ſupport Epiſcopacy a+ 
gainſt ſectaries; therefore; to turn it as an engine of nern 
- agaigſt cher retiipe che te was meant to protect, was 


to ia vert ity purpoſe That all the aQs ir favour of BþMeopi: * 


F had deen aboliched' by Wine -and* Nlary, Park. 1. Se. fl 
6, J. Tul it behoved Epiltopacy either to be the” eſtabliſhed 
religion or not! I it was the eſtabliſhed religion; the Prieft 
could not be condemned as unqualified to''cetebrate'' murtiage. 
If_ it was not the eſtabliſhed religion, it muſt be ranked among 
the ſeQs/of tidticoniforinity 3 5 and even in that eaſe; the Gergy- 
mani was equally ſafe; for Af laws againft nonconformiſts were 
repealed by act 1690, c. 27.—This conſtruction of the Ratutes 
was confirmed by the univerſal ſenſe of the nation; for, although | 


irie baba acid vil or, eue, | 
43% bs! fins zehn nu en e ei ws gaibanſt 
e f Ween Cre Cr le, IN 10. 1755. Tra op 
ine, vol. 17. p. 207. | 
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8 5 2 ... fllioin celebrated cape only by Epiſco- 


pal clergymen, but by diſſenters of all ſorts, rio'proſceutionihad 
ever been brought on this branch of the ſtatute alone: Nay, ſo 


tte woas our law ſerupulous as to 4 clergyman, the celebrator of. 


a marriage being ordained by the eſtabliſſied church, that a valid 


warriage might be pronotſhced by any civil magiſtrate : Indeed, 


= N of marriage is ane to is validity. 
1 cht. Li. rn Rb „ Os, sank, f 
"6 tothe FOI offence ae di, the celebration 
« marriage, in a clandeſtine and diſorderly way, it was proved 
on behalf of the priſoner, that the pariſh-church in which he li- 
- ved, as well as the next pariſh, had been for ſome time vacant; 


ſo that in the diſtrict where he lived, there was no clergyman 


but himſelf, in a ſpace of twenty miles — That he had been 


ſerupulouſly anxious to celebrate marriage in the moſt regular 
manner, both as to the na and ceremonia parts of the con- 
tract: That when, by the want of public worſhfp in the pariſh- 


church, the ceremomal part, viz. the publication of the banns, 
could not be performed, he made the; beadle proclaim them fe- 
fore witneſſes at the church: door; andi as to the eſſential, he in- 
ſtructed, that when hel celebrated marriage, it was ghrays with 
the conſent. of the friends of both parties. Nay, that he had 
refuſed to celebrate a marriage in a clandeſtine manner, although 
ws: Wenne as; neee act \- flu h 
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. Neewidhtandiog theſe arguments, the;Court bound de ben. 
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by "The. counſel for the 1 ALE 210 jury, that notwith- 
 ftanding the N of 3 Wh were W if they 


M : ner 0 r ; 
hk . — 2 1 4 
1 20 27 £204 N 8 12 * * 10 255 1 
pe 4 "R . 

F * a 
F pr. FOE, Q. 122 25 MR, 
„ r b 
2 r 8 ee. : i N 
* 2 * 2 # * nn 21. * 34 — 5 
7 * . ern : 2 
1 : 7 8 2 * " 

l J 2x 124 
* IIS 
e 22 1 - 
a a „ 
4 < > * 
\ 
x 
= 
6 - 
7 * — * ; 
7 Wy, 


— 


— 


5 e er ES DATE; 


thoüght eee the priſoner of both 1 5 But leſt 2 3 


the fountain of juſtice ſhould purify the ſtream of political rt Rene 


geance, it was obſerved from the bench, that the jury could, have 
no room for doubt; and that nonjuring Epiſcopal. clergymin 5 
be. priſoner s activity, were dangerous to the prgſent happy ga- 
* bliflment., The jury found the priſoner guilty ;- but, in reſpect 

of certain alleviating circumſtances, rabmmended him to mercy, 


lle was condemned to pong: wan, never to return | 
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Mr Daniel is aylor, fd twenty-four. other 1 of ihe 
Epiſcopal communion in Edinburgb, Mr Arthur Miller 
eacher in Leith, and Mr Robert Colt, and Mr James 


Hunter, M uſſelburgh, for preaching. to an Epiſcopal con- 
Fregation, without letters of orders from a Proteftant Bi- 


| Joe ;. and without Proying fr King George by name. 
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there- were meeting- houſes in Edinburgh, and other parts of 
Scotland. where divine ſervice was performed without praying 
for the King and, Royal Family ; and requiring their Lordſhipsf 


0 to give ſtrict orders for ſhutting up all ſuch meeting -honſes, 


and for ee . offenders i in time coming, 
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. e ©Gzoncr'R, and Steen by Me Beechey 
Stanhope. + Records of Juſticiary, May 18. & 21. * 11. 8. & 28. 
en 1716; February 13. June 19. 1917. © 1 


is Wet wr wrote a leuer # tothe Lords of POTTER on the 1716 
12th of May 1716, ſetting forth, that he underſtood —— 


ME * 95 cenie aner THG 
. 1715 Te Lore lt ah driferer to Mr Secretary scho 
SV ſepting their'alacrity d eneräing proſecutions. . 


adthoriſed only toe f 


8 enen 19th Anne, caps 7. F 


fenders ; but, as to ſhutting up ſuch meeting-houſes, Sd obs 


gd /« We are trombly of opimlon, chat our forms do not allow 


"Tech fommary procedure tilt after trial and eonviction by due 
cure of law,” Een then, their Lordſhips ſuſpected they were 
Peitied preſcribed by aw ; but not 
to hüt up the mettüng-houſes. The Lords, ar the ſame time, 


ordered the Crown lawyers, with all diligence, to prepare in- 
5 diQments * all ae Mente guilty of this offence. . 


"The e were accordingly ferved with an ina, 


: ; ering forth, that a ſtatute of Queen Anne was enacted for pre- 


ventir diſturbadce t to > thoſe of the Epiſcopal cofimunion i in Scot- 


land: nat this ſtatute ſpecially provided, that no perſon ſhould. 
preſue to officiate as a paſtor in ſuch congregations, without 
having previouſly lodged with the juſtices of peace letters of or- 
ders Fon a Proteſtant Biſhop; and without by 
preſs words, ſome time during the ſervice, for her moſt ſacred. 
' © Majeſty Queen Anne, and the moſt excellent Princeſs Sophia, 


praying in ex- 


©. Elcttreſs.-and Ducheſs-Dowager of Hanover, while living * : 


N That notwithſtanding the demiſe of the late Queen theſe 5 
remained perpetual conditions; and chat by an order of the Re- 
gency, Auguſt 1. 1714, the clergy were required to pray in ex- 


preſs words for bis thoſy fücred Majeſty King George: That 
e. the priſoners had preſumed to celebrate the Epiſco- 


pal Wörſhip withour ferters of orders, which was contrary to the 

_ eſtabliſhment of the Church of Scotland, as ſettled by ac of par- 
— Hament, and ratified by the Union; and that they had. alſo ne- 

glected to pray for King George: For which when my the- 
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e were lodged: for both parties; but, 25 the atgu- 1746 
ments for the priſoners were over- ruled, moſt. of them to ſays 
trouble to the Court confeſſed. both charges. The whole of the 
priſoners, except one who had produced letters of orders from. an 


 extuttorated *.' Scottiſh: Biſhop, were debarted from preaching till 
they ſhould produce letters of orders ingerms of the act; andtwenty- 
one of them were fined L. 20 Sterling each, half to the informer, 
and. half to the poor of the pariſh; a ſentence palpably illegal; 


for, as this penal ſtatute annexed the penalty of L. 20 to the not 
praying for: Queen Anne, 4hile living, it was repugnant to every 


rule of law, to every principle of liberty, to extend the penalty to 


the not praying for King George after ſbe was dead. As the Court 


bad omitted to grant letters of horning f, his Majeſty's Advocate, 
about ſix months after, prayed the Court for letters of horning, 
ſeeing no :wformer would apply ; and they were granted accor- 
dingly for. L. 10 againſt cach of theſe perſons, to be n 
* as rw 


* Abont the * ume, a petition was oteſented to the Court by 
the magiſtrates of Edinburgh, ſetting forth, that their Lordſhips, 
by their £ 

riffs and WWarates of boroughs: to prevent thoſe elergymen from 

_ officiating” Within their diſtricts; that however they had now 

produced their orders, which were regiſtered as the ſtatute di- 

res; that the Lord Advocate had delivered a meſſage to the 

| W from his royal highneſs the Regent, ſignifying his 
| X opinion 


. bi A tos was e eee eee (hs Hb 


orders of Mr Greenſhiel's, as granted by an exauctorated Biſhop. The objeftion 


was ſuſtained by the magiſtrates, and afterwards by the Lords of Seffion; but the 


decree was reverſed on appeal. Journal of the Houſe of Lords, March 1. 1710. 


5 + A form of the law of Scotland, . 
of a debtor. 


ence.of the 28th of June, had commanded all ſthe-' 2 
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mts opinion that they had been Wann chime of 
Juſticiary, and his expectation that they would pay more zealous. | 
attention to carry it into execution: And the magiſtrates being 

at a loſs how to proceed, in reſpect of the letters of orders being 

produced, craved the directions of the Court, Their Lordſhips 

returned an anſwer to the petition of the magiſtrates, dark and 

equivocal as the Sybilline Oracles, importing that the proceſs 

was ended; that they could not alter their own ſentence; and 

© the faids Lords looked on the faid ſentence as containing a full 

e warrant for the execution of the fame.'—I apprehend that the 

Lords of Juſticiary and the magiſtrates of Edinburgh had reci- 

procally endeavoured to deyolve on each other the odium of the 

. | People for executing of the ſentence, or the indignation of the 

| Prince for not executing it. It appears that the ſhutting up of 
ET meeting- houſes was by no means rigorouſly enforeed; for I find 
ſeveral of thoſe very clergymen within a few months again con- 
victed for the ſame offence. Indeed, the criminal records, for 
ſome years after this, are in a manner engroſſed with proſecu- 
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ligious notions excited a paſſionate deſire for the attainment at 
extraordinary purity and ſtrictneſs in doctrine and in morals. 

Shortly before the Reformation was eſtabliſhed by law, an act 
was paſſed, annexing a capital puniſhment to the practiſing of 
ſorcery ®; or conſulting with witches. From the words of this 
act, which are not a little ambiguous, there is reaſon to ſuſpect 
-that the Legiſlature did not believe in ſorcery ; and that the pu- 
niſhment provided by the ſtatute was annexed not to the crime 
of witohcraft,- but to the impiety and blaſphemy of pretending 
to, e Auen 3 


3 


Miſe Pearſon. 


Ane 


in Dye bald, Fifehivef, was convited of 


years}, and that ſhe had friends in the Court of E/fland, whe 
were of her own blood. She faid that William Simplon, late the 
King's fmith, was, in the eighth year of his age, carried off by 
an Egyptian to Egypt, where he remained twelve years; and that 
| PPA 

XE 2 form 


. 73: A. D. 1363-1. + Bat of Jud 19h May apts: 
4 In deri it h Queen of Elfland. | oe l 455 117. ttt 
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practiſing ſorcery, and of invoking the Devil. She confeſſed. 
that ſhe had aſſociated with the Queen of the Fairies for many | 


| | | Fey 
cenie gen made its e in our Sinns I 588 
code, at a time when the broaching of a new ſet of re- — 
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De dodo of medicine, who cured her diſeaſes : That he Hag ap- 
a peared to her, accompanied with many men and women, who 
eh - made merry with bag-pipes, good cheer, and ine : That the 
=. . ; good neighbours o attended, and prepared their charms i in pans over. 
1 3 fire; that the herbs of which they compoſed their charms, - 
Went 9 5 gathered.: before ſunriſe; and that. with, theſe they cured- 
ps 5 © Biſhop of St Andrews of a feyer, and flux,—She n 
A all the legal forms. cuſtomary in caſes of witcheraft, ; i. e. ſhe was 


a» 


* convicted and eee and burned. 
* *S % 42-05 airs, a © og C6513 B&W: 11 Mende 100 316: 128] 7131046 
WS r Janet Grant i Fae Clerk, P 3 
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1 390 Janet e aud Janet chr + were MIO of an 
— e ferent perſons to death, of taking away the privy members from 


| Tine folks, and N thein on others ; and of "riſing the | 
8 | : 3 2 Us W , , n 1515?” 4 Yn {442-5 51 | 


2 5 75 | - en 15 þ 
©1130 5 1 was proved againſt 28 Cannioghame, that | Devil ap- 


WE -- 1 y naps he ſhould: never Want, and ſhould be reven- 
_ £ed of all his enemies; That he was carried in an ,ecftaſy to the 
i of North Berwick, where, the Devil! preached to him, and 
muany others, bidding them not ſpare to do evil, but t gat, drink, 
1 and be merry; for he | ſhould raiſe them Bil up g loriouſſ at tbe. 
8 Ten That the Devil made him do homage, by Kiſſing his 
3 Al ze DRONE euren Tee. the Vun. an; the King's 
mn 2 paſſage 
Po, een term fr wick, People were ani to oak of them. 


erden 


paſfage to Denmark : That he met with Satan on thi 
turn from Denmark; and Satan promiſed to raiſe” A miſt by 
Which his Majeſty ſhould be thrown upon the coaſt of England ; 5s 

_ - and. thereupon.” FLY wad like a football; into the c n 
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rank and comprehenſion above” the vulgar, was accuſed of ha- 
ving. renounced | her We aud of baving received the devil' s 
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rg to 906 of their ee wen to/ this on 4 
harp.” It Was charged in tlie indictment, that the Devil was pre- 
ſent at this meeting; and ſtarted up in the pulpit, which was 
kung round with black candles: That he called them all by their 
- names, aſked them, If they bad kept their promiſes, and been 
good ſervants, ail" what they had done ſince the laſt meeting: 
That they gpenec up khree graves, and cut off the joints from 
the dead fingers, the priſoner got for her ſbarr 
tuo joint. and a winding ſheet, to make powder of to do miſchief : 
That the Devil was dreſſed in a black gown and hat; and that 
he ordered them to keep his commandments, which were 20 00 | 
wall the ill they could, and 10 kiſe his. TORO EE! 1 2K C3 
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„Fer. of Juſt; Jan. 27: ** Atery is told of this —— dwentirath is 
Hiſt. p. 383. which is nowiſe confirmed by the record.” His fable is abſurd 3 und 
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- Wy ſtate in her on right. She was the daughter of Thomas M*Cat- 


bſemed. Her children, however, after being thus barbarouſly 


Hience to reftore the children. 
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zeane Lord Cliftonhall, one of the Senators of the College of 
' Juſtice; whoſe death in the year 1581, ſpared him the diſgrace 
and miſery of ſeeing his daughter fall by the hands of the exe- 
cutioner, She was married to à gentleman of her own name, by 
whom ſhe had three children. She was accuſed of treaſonably con- 
ſpiriug the King's death by enchantmenta ®; particularly by framing 
_ © a waxcq-picture of the King; of raiſing ſtorms to hinder his re- 
turn from Denmark; and of various other articles of witchcraft, 
She was beard. by counſel in her defence ; -was found guilty by 
- the jury, which conſiſted of landed gentlemen of note; and 
ber puniſhment was flill ſeverer than that commonly inflited on 
the Weyward Siſters She was burned alive, and her eſtate con» 


'#obbed of their mother, were f reſtored. by ad of Parliament a- 
geiuſt che forfeiture, - The act does not, ſay that the ſentence 
was unuſt 3 but that the King was touched in honaur' and con- 
move. the wheels of his 
Mole conſcience, the children. to greaſe them; by a pay- 
_ ment of five thouſand merks x the donator of g/cbeat f, and by 
| adlinquiding — — which. the King gare 
an. e e ee 
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| Av's liking p dure ofthe fate of jules humanity, and-{6- 1591; | 
ence in thoſe times , it may be remarked; that this Sir James — 3 
Sandilands, a favourite of the King's, (en igtariare principi- . 
+ famihiaritate,) who: got this eſtate, which ihe daughter of onỹ e 
Lord of Seffion forfeited, on acrount of being a witch, did that 
very year murder another Lord of Seſion iu the ſuburbs of Edin- 
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ee whine fer ee ee 
was committed to the flames, thore were his conſuking with, and ae bt” 
F ap- 
| *-peared the ſimilitude of four fingers and a thumb, not for differ- . 

ent fromthe clas of the Deuilj — His bemirching Beſſie Sandes 
| eorns, and taking the whole ſtrength and ſubſtance out of them  - © BY 
Fox ten years ſucceſſively 3 His enchanting. certain milk-cows, 8 
which thereby, inſtead of milk, yielded nothing but blood and =_ 
matter And his curing Elizabeth Crawfurd's child, which, far —_—_— 
e of mies e ee eee _— 
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1 Hwiond Wallace 4 was tried * the Court of Idee 620 
The Duke of Lennox, the. Archbiſhop of . Glaſgow, and Sir WYV- 

' - George Erſkine of lunerteil, ſat as aſſeſſors to the judges, and 
an eminent counſel was heard in behalf of the priſoner. She was 

accuſed of. inflicting, and of curing diſeaſes by inchantment; but 
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. it 
Jug, Hase Rerum Bricannicorum p. 172. See alſo. p. 155.7 of this - 
work. f Records of Juſticiary, July 23. 160g. . 1 Records of 
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1630 it was not ſpecified what ſpells he employed, It was Aueh again 
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aw her, that on being taken ſuddenly ill ſhe ſent for one Chriſtian 
+ Graham, a notbrious witch, who afterwards ſuffered a capital 


puniſhment, and that this witch transferred the difeaſe ftom the 


priſoner to à young girl: That the girl being thus taken ill, her 


mother was adviſed by the ptiſoner to ſend for Chriſtian Graham, 
Who anſwered, that her confidence was in God, and ſhe would 
have nothing to do with the Devil or his inſtrumenta: The 
2 replied, that in a caſe of this ſort Chriftian Graham could 
+ do as mach as God himſelf ; aul that without ber aid there was | 
20 remedy for the child: But the mother not conſenting, the 


3: priſoner without her knowledge ſent for Chriſtian, who mutter- 


ed words, and expreſſed ſigns, by which the reſtored the child to 
health, &c. Her counſel urged, that the indictment was by 
much too general: That it ought to have been. ſpecified, not 
ſimply that ſhe did enchant, but alſo by what kind of ſpells ſhe 
performed her incantations: That ſuppoſing Chriſtian Graham 


to have been a witch, and that the priſoner when taken ill con- 


ſuked her, till he was entitled to plead that the priſoner conſul- 
ted her on account of her medical knowledge; and not for her 
- fkillin ſorcery: That as to the blaſphemous expreſſions, howeyer 


well they might found a trial for blaſphemy, they hy no means 


inferred, the crime of witchcraft ; and he quoted many autho- -. 


 rities from the Civil and Canon laws. He farther challenged one 
of the aſſizers, becauſe one of the articles charged againſt the 
- priſoner was her having done an injury to his.brotber=in-law;— 
- The whole defences were ANT CET ie jury 
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all, Ifobet Young in Taft Barus ® Was eee 6 
Du ER George Sandie's mill /wenty-mne' years before; of 
having prevented his boat from: catching! filk white: all the other 
boats at the hrrring-drave, or herring fiſhery,” were ſucceſsfal; : 
and that the was the cauſe of his failing in his cireumſtances, and 
of nothing proſpering with him in the world: That the threaren= - 
ed miſchief againſt one Kerſe, ho thereupon loſt the power of 
- his ſeg and arm: That ſhe entertained ſeveral witches in her 
houſe, one of whom went out at the roof in hkeneſs of a em, and 
then emed her own ſhape: That the /t A diſeaſe off bet hig 


band; laid it under the barn flaor, and transferred it t hut nephew, f 


wha when he came into the barn ſaw the firlot banping aps and © 
down gk floor.: That ſhe uſed the following charm to preſerve 


' herſelf and her : cattle. from an infectious. diftemper, ; via. to 


| bury a white ox and a cat alive, throwing in a quantity of ſak 
4 0 with them: anner Wann en 
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dan 34s Mag Arte Ul Wir ne i 
eh tf leer, e Tse de 
of the proprietor of the cattle having applied. to Lockhart, of Lee for the 
_ uſe of his curinf fun- to cure the cattle, and that lie graciouſly condeſcended to 
give them ſome water in which it had berm dippedy and the water having (I fup- 
poſe) derived virtue from the flone, as the Pool of Bethſeyda from the angel, the cat- 
tle were thought to be a good deal the better This famous inflrament of ſuper- 
«Botha opens for many centuries. It ig faid to have beet 
_ brought home by Lockhart of Lee, who accompanied the Eart of Douglas in 
Ang King Robert the Bryce heart to the Holy, Land. 1 
nee er en re TRI Wy mm. 
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335 1 Mr Laurence Maecgill and Mr David Primroſe appeared: 46 

3 N counſel for the priſoner. They pleaded, that the mill might 

. have ſtopped, the boat catched no fiſhy and the man not proſper- 

ed in the world, frum natural cauſes; and it was not Hibelled by 

what. ſpells ſhe had accompliſhed them: That as to the man who. 

bad loſt the power of his leg and arm, fn, ſhe never had the 

leaſt acquaintance, with him; , /econd/y,. ſhe offered do prove that 

he was lame previous to the: threatening. expreſſions which the - 

was ſaid to have uſed: That the charge of laying a di/eeſe under 

= a barn floor was a ridiculous fabi taken probably from a ſimilar | . 
ſſtcoty in Arioſto; and that two years had elapſed between her | 
=  -, huſband's illneſs and his nephew's: That what the proſecutor 

©, - called the Devil's mgrk, was nothing elſe than the ſcar f an old 

Wo „ ulcer; and that en e of her re e Wear the 

Wk, 3 e Nur: „ de ee e wt 
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hn YR +: The ins Sir Thoulls | lon, wh, was A > for the. : 

B A . proſecution, replied, that theſe defences ought to be repelled, and 
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1 3 bh no proof allowed of them, becauſe contrary to: the libel; that ies 
1 : . ages to lay, in other words, becauſe what was urged by the priſoncr in 
. defences contradicted what was charged by the public proſecu- 
8 io tor in his indiftment.—The defences for the priſoner were over- 


_ ruled;—Is it needtul fora me to add that the wh e re, firang- | 
* led, 1 9 nh 9 . „„ I... 55 
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137. MPS This Oh + 33 abſyrd. * iniqolbous- Joarine, _ Ne 
_ | hog defences becauſe contrary to the libel ; this ſyſtem of legal * 
, was till the preſent century a received maxim of crimi- | 
_. a * nal Juriſprudence in Scotland. . Thus, - befides in the preſent, 
A and ſundry other trials for witchcraft, when Jahn Young was 
_ A of Y aur 47 Sc 4 * * with a 
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frepelled, as being cofftrary to the libel. To exclude the: pri- . = 
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four or five months preceding the death of the deceaſed; . and it > 
was an eſtabliſhed maxim of law, that if a perſon ſurviveda a i 
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enn the wriſt, given n * 1629 i 
moni be preceding his death, he pleaded, that the wriſt was notone 80 
of the noble parts where a mortal wound could be inflifted : 
That the indictment ſet forth the wound to have been given about 


wound forty days, his death muſt be imputed to ſome other cauſe: 

— That the deceaſed had à complete reconvaleſcence, wrought 

at his uſual trade of a ſmith, reaped his on corn, and gathered 

it in. The counſel for the prgſecution inſiſted that theſe defen- 
ces ſhould be repeHed; in reſpel o dittay; (i. e. as being contrary 

to the libel), and the Court over - ruled them . When a per- 
ſon e name of Mowat was proſecuted for mutilation by two _ 
| of the name of Cheyne, he pleaded that the wounds 
gave were in ſelf-defence, Sir Thomas Hope, Lord Advocate, _ 
in the courſe of that month was appointed Lord Juſtice” * 2 bl 
General for life, oppoſed the defelbe;” and inſiſted it ſhould be *8 


ſoner from the | benefit of his exculpatory evidence, he. ad- 6:01 = 
yt eee fro good ſenſe. and equi | 
5. hit the purſuer's witneſſes were examined upon all pro-; _ 
e e offered by the priſoner, therefore there © 
* was no nece/fity for his leading other witneſſes.” The Court re- 
pelled the p iſoner's defence, and refuſed to allow him to adduce 
witneſſes, prove the fact. f. When Mr William Somerville 
was tried for thenurder of Eliſabeth Renton; he offered in 
his defence to prove that the ound given the decęaſed t Was not 
mortal; that ſhe walked on the night ſhe. was wounded t her 
brother's houſ&three miles diſtanpyighat dle did not, take her bed, 
dut continued to werk as a ſervant in ger uſual employ: | 
. months. At. laſt, having 2 attend in u illneſs oy 
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* ; {hh Wes” died of that diſeaſe.—Theſe 'defences however were overrtuled, , 


Hp Vere wi! admitted to proof, becauſe contrary to the indiQtment, | 
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. wound, | 18 4535 ei nn RAM H l. 1 0 "ef "7 5b 


1 . 15 D nr r e ee 
wen William Mackie was tried for killing FORT V WEN in 
W on he pleaded, it was in; ſelf-defence, for Murray had aſ- 


. faulted him with a drawn ſword:; "To which. it; was replied, that 

ed, becauſe the libet-exprefsly 
of previous mutual pro- 
_yocation, and-the defence was over. ruled. Accordiug to the 
ſame doctrine, the eons eg t ha ve daun | 
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i 9 1630 nee e e may truſt his judicial confelion;) - 


72 * met the Pevit en e oC black mee 


# 5 ; 5 come the Devil's ſervant, from "whom ee nage 


5 Sterling. © When he wanted an audience of his Infernal Majeſty, - 
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Ang und ler daughter, zn reyenge ofthe Lady's hayng rfl 30, Wu 
him the loan of a mare, and having called him nicknames. 4 „ RE 
He declared, that he had 'many meetings with the om 
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9 Nen was. „eee i ing of and uylög en Gee 0 1 
the former of which he ſometiqpes eſſekted by making the ſick * Þ> 
perſons ſhirt be waſhed in a ſouth-running water. With giving 

e, concerning the time and manner of people's death, 15 
conſultation with the Devil ®, and Witches, om Co- 4 

„how to compaſs the death of Sir George Home of x £401 | 
on. That the reſult of their deliberation was the get 

ting eng banted dead Foal and putting it in Sir George's ſtable, 1 

under his ſtoned-horſes manger ;; alſo dead band enchanted by © _ 

the Devil, which they put in Sir George's garden; and. that by r 

thels, means. he contracted a grievous difeaſe,: of which he el... 

not be recanered, till the dead foal and dead hand were diſcovers © © 

ed and: * No pleading; no depaßtion of witneſſes, no 170 
» confeſſion, gh priſoner is recorded but the jury found the u- 1 
ee 1 wen ee 122 the Court. | 1, 
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1 and another an the th of Auguſt 1649, couſtit eee 
James Melville of Rath, 4 Ofrock oe , 


| n of eee weden jorge, 
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5 : - 1649 with powers. to try certain perſons for the tinge! eben | 
Bo —Jaget Brown was firſt brought before them. She was charged 
* in tis indictment with having held a meeting with the Devil 
NS Fart as a man, at the back of Broomhills, who was at 4 
anton play with Iſobel Gairdner elder, and Janet Thomſon ; 
 _ * and he vaniſhed away like a whirlwind“.“— With having there 
Lvrenounced her baptiſm, upon which the Devil ſcaled her as one of 
61%, by a mark on the right arm, into which Mr James Wilſon. 
mid minifter of Dyſart, in preſenee of Mr Jobn Chalmers f minifter at 
= Auchterderran, thurft a a long pin of wire into the head, and ſbe 
Ok OBE was inſenſible of it. And the 18 experiment was tried in pre- 
ſence of Me james Dalglieſn miniſter at Cramond, &c.—The pri- 
N ſoner, and two other women, were convicted, < 


Executed, in one dy. 


* 6 


ee a few dirs aft other ae miſerable wome' 
8 ki the laſt ſtage of a age journey in thoſe days of ſuper 
„en ignorance 1. viz. from the parſon of che pariſh to the eri- 
misal Judges, and from the criminal judges to the executioner. 
They were arraigned before the ſame tribunal, on me haeknied 
charge of meeting wil the Devil. One of ee ee | 
Was accuſed of having taken” up a \fonp, 4. e Klassen, and 
drank; © and the devil drank to her, and ſhe pledging him, 
8 drank back again to him, and he pledged her, ſaying, Crum- 
nercie, you are very welcome f— In each of *% three indict- 


. ments, it is added, that the priſoner had boufeſſed, in preſence 
1 of ſeyeral PIN bai * and elderz. And. it A from 
| hee”! ey S%- THE - 4% on * 1— 3 Hong. * 
11 wp! e MSS. in pomja of Major Metville &f Mildocheairnie. 
s of theſe: reverend inquiſitors, 'Wilſon/:and Dalglicſh, ne ont 
4 ere churches, A. D. 1663, for not ſubmitting to the act of parlianibnt re- 0 
EO; 4 on ne wipes tam 
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eren 
de verdict of the jury, that theſe itiquiſitors were pr 


fore the court, to prove the extrajudicial confeſſions of men — 
rable priſoners, who had already been harraſſed, perhaps out f 
their ſenſes, or rendered weary of life, oy ING een e 
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"The jury found the priſoners. ily of the ad erime K "A, 
* witchcraft, and that they deſerve to die therefor: But referring. 
be manner of their death, and time and place M their execution 
to the ſaid judges their determination *,” The judges ordained. 
them to be taken chat ſame afternoon to the place of execution, 


be,. and there eo be age a flake and 
buraed, N TUES + $43 . 1 
le Weirgg 15 
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Fe ded 4 Major Weir, who wes accuſed of We exceeded Ig 
a common depravity of mankind, was dreaded for his ſorceties, WYw 
and admired for his gi of prayer. He confe ed crimes that it 
was: poſſible for bim to have committed, as well as the abſurd im 
putation of witeheraft. Vet he qualified his confeſſion by anſwer- 
ing to the. articles of the indictment, that he thought himſelf 

© euilty of the ſorgſaid crimes, and could not deny them f. The Lord 
Advocate then led-a diſtin proof of his extrajudicial confeſſion, 
which was marked with circumſtances that convice me he was 
in many reſpects "acknowl&dging the truth. Indeed his fiſter 


wears to his guilt in one of the articles libelled. I muſt obſerve, 1 
at the e one of the witneſſes. to his confeſſion Was Ty} 
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1 s 1678 Lſobel Elliot and nine Aber women w 
i one d. The articles of indictment againſt all of them: were 
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the miniſſer gave: in cuidener 


much the ſame. Thoſe exhibited againſt 


were as follow : That about two years ago the ſtaid 

3 from the kirk at the deſire of her miſtreſs, who was 
when the Devil had a megting - with the priſoner, her miſtreſs, 
$0 and two other witches; that he kiſſed the priſoner, baptiſed her 
2 on the fach with ak wwaff of bis hand like a dig, and offered 
A to ho with her, but forbore/becauſe ſhe was with child; that af 
diene was Kir bed 1 ated denen ors 200 had carnal _—_— 
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confeſſion.” Lieaye it to caſuiſty 
- eicular confefſion i in the (falugtjon « of the foul; but I cannot, 
pie to reren this confeflion in 4 erindinal <Gitt, tc he 
eee nigh the top of the ſtale of 
was the horror entertained for Major Weir, Oi os hn e 
© Kit houſe was poſſeſſed by Devils, that almoſt for a hundred years no Perles ven 
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Alive. 


belp thinking, that 
ALT Ss os ee 
SEL . 80 . 


7 Lee the; miniſter of Ormeſtone, who ſwore: that the Major: hoch ſem 
witneſs to priſon, in order to confe/+ bis fins to: my which = 
ag ainft- hin ade thied 
= for his liſen And that I am convinced of the priſoner's haying 
been delirious at the time of his , Lac bann 
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- ET RR the Rama? earch veligioh is gebe, the rich who 
hetrzzs wha is communicated to him in'confeſlion'is (Tam told) b 
the Reformed clergy #enqunced the wrrors of Popery, they were ton wiſe to reject, i 
ſo powerful an inſtrument in the hands of the prieſthodd, as auricular 
in religion to-determine as to the efficacy of Au- 
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women under went all che legal forms incident to their unhapgyy 
 Kuation amang chat deluded and barbarous people. They had - 
deen ptaſecuted by hie Majeſty's Advocate; they, judicially ag- 
.  , Knowledged chair guilt, were convicted by the juty, condemned 
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. an e . 1697 > 
A 22 tormented by. witches, Chriſtian Shaw, daughter ff, . 
John Shaw of Bargarran, a gentleman of ſome note in the coun- _— 
ty of Renfrew, She is {aid to have been but eleven years of 3 
| age. And although it is probable: that hyſterical aſſections may, 
£ In part have occaſioned her rhapſodies to proceed from real illu- 
ſion, a8 well as accounted for the contortions which agitated her 
body; yet the ſeems to have diſplayed an artifice above her 
years, an-addreſs ſuperior to her ſituation, and to have been aid- =o 
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e by accomplices, which dulneſs of apprehenſion; or violence of _— 
ne, Mienen 8 A e 5 ba6.s | * 11 


\ This alters ddd ec e 45 
Sing one of the houſe · maide for drinking, perhaps For feli g 
Ig litle milk, which drew on her an angry retart, | Was the ſimpfte 
pProlude to a complicated und wonderful ſcene af arvlics and. de- _ 
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5697” In the month ef Rüzim 1696 », within d few Jays after her 
GL quartel with the houſe-maid, the” wy was ſeized with hyſterical 
convulſions, which in repeated fits diſplayed that variety of ſymp- 
toms which characteriſe this capricious diſeaſe; To theſe; other 
' appearances were ſpeedily added, which cauld only be attributed 
to ſupernatural influence, or to fraud and impoſition. 'She pl 
out of her mouth quantities of egp-ſhells, orange: pill, feathers of 
wild, and bones gf tame fowl, hair of various colours, hot co 
cinders, ſtraws, crooked pins, &c. \ | | | 


i r 33 —— * 25 2 33 93 


Having by thoſe ſenſible objects impreſſed the publick with 
the: moſt complete and fearful con viction of her being grie- 
* yoully vexed f with a Devil,“ ſhe found herſelf” capable 
dei 200 command the implicit aſſent of the ſpectators, in matters 
— that were repughant to the evidence of their own ſenſes... For 
| this purpoſe, the fell upon the device of ſeeming to poſſeſs 
the faculties of ſeeing and hearing, in a manner oppoſite .to 
that of the reſt of mankind. She would addreſs! ſame i invi- | 
-fible beings as if actually preſent ; at other times, in her conver- 
"ations with thoſe inviſible beings, ſhe would: rail at 'them for tell- 
Nh. ing her that perſons actually preſent were in the room ; proteſt- 
- Ing that ſhe. did not. ſee them, yet at the ſame time minutely de- 
Teribing their dreſs. For inſtance, ſhe ſpake as follows to the 
| chief oftter alledged tormentors, Catherine Campbell, with-whom 
the had the quarrel, and who, to uſe the language of thoſe times, 
was not @yfcernbly preſent: Thou ſitteſt with a ſtick in thy 
band to put into my mouth, but thorough God's ſtrength thau 
halt not get leave: Thou art permitted to torment me, but 1 
a truſt in God ihou ſhalt never get my life. El let thee fee, Ka. 
ie, there is no repentance. in hell. 0 what ailed thee to be a 
* witch ! Thou mw it is but three nights ſince thou waſt a 
9 +7 Wie K * witch. 
; * . a9 le of yung gi — 
| t 9 15. v. 22. 
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.W ** OH BAK Ts 
+ witeh. O, if chou would't repent, it e, 


*thee- repentance, if thou would'ſt ſeek it, and confe/5 ; if thou 2 


* would deſire me, I would do what I could; for the Devil i is an 
n maſter to ſerve, 8&c, & c. After chat, ſhe. took up her, 
Bible; read paſſages, and expounded them ; and, upon one's of- 
fering to take ir from her, ſhe ſhreiked horribly, exclaiming, 
She would keep her Bible in ſpite of all the Devils in hell!“ 
Then ſhe fought, and kicked, and writhed herſelf, as if frug- 


gling with ſome inviſible tormentor, When tlie ſheriff-depute of 


the county, accompanied by a ma&r of Juſticiary, came to ap- 
prehend ſome of the perſons. whom her diabolical malice bad ac- 
cuſed, and were actually in her N jeſt the addreſſed an ima- 


ginary and inviſible correſpondent thus: ls the ſheriff come? | 


Is he near me?, (Then ſtretching forth her hand, as if to 
7 and the ſheriff putting his hand into her's, the procged- 


ed :). I cannot feel the ſheriff... How can he be preſent here? 


11 id 


or how, can I have him by the hand, as thou ſayeſt, ſeeing I 
feel it not ? Thou ſayeſt he has brown coloured .cloaths,' red 
0 "ply breeches,, with black ſtripes, flowered muſlin. cravat, and 

an embroidered ſwgrd-belx : Thou ſayeſt there is an old gray. 
0 haired man with him, having a ring upon his hand; but [ can 

neither ſee nor feel any of them, What, are they, come to 4 

T the geo. Is this their fed, indeed i N 
«© en oF 

" Theſe reiterated; TN 9 exerciſes 97 #24 333 of 
tan (for ſuch they were univerſally deemet ) impreſſed all ranks 
with amazement and terror, The clergy, as was their duty, 
were the foremoſt to embrace the cauſe of a diſciple that was en- 
gaged in whbre than ſpiritual, warfare with the grand. nemy. 
Clergymen, by. rotation, attended the afflicted” amd to A a the 


miniſter of the pariſh, the family of Bargarran, and other pious 


s * expiator offices of faſting and prayer. Apublick 
* 25 2 2 dee 
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* . examine witneſſes, &c. but not V '6ath,: and to tranſmit their. 
: = report before the zoth of Match, Te a of Privy Coutiell ls. 
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1 I ren 
. al iy eee by dun get urigen ux tee geren 
men ſuccefflvely harangued be trembling audience; and 


one 2 them choſe for his theme this awful text, Woe to the in- 
A babitants of the earth and of the fea, for the Devil is come down: 


* 


| " og | "unto you, having great wrath, becauſe he knowerth that het 


| "hath bur a ſhot time. aud when the dragon ſaw"that Be uu, 
NB | * caſt down unto the ea#th, be petſetuted the Woman * And the. 
| 3 and be ee of the church” were 887 ſecouded 
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Ohe ige or play, 3 Cit rf. 

which ſer forth. rhat there were pregnant grounds of ſuſpition of 
5  witchera in the ſhite of Renfrexw, ſpecially from the aMifted and 
e ge e. daughter of Ihn Shaw 


ird Blactyre, Sir John Maxwell of Pollock, Sir Joh Shaw: of 
' Gfeen ck, William e Cunnyngliam of Craigens, Alexander Porter | 
| 90 of Duchal, "Caldwalf of Glanderftdun, Gavin C- 


== ſherif-depiite of Renfrew, ot any five; of them, 
rrogate and impriton perſons fuſpeRted of 'witchcraft,' to 
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„d fubſcribed*xhus, © Polwarth: Cance/lar, Argyle, Leven, Forfar,. 
1 © Raith, Belhaven, Ja. Steuatt, 18 0 ee Win. | 
3 Ee, crore i 5 05 1. het „ his 
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It therefore 'pranted' commiſſion to Aldxatider 


wolymuir,” Alexanidet Portetfietd of Fullwood, and | 


. 


verde e, 


5 eee eee and has "Sly . 


thee, inquiry' ought, to. be; made into this crims, among thels. 2h. 4 
_ unhappy objects of ſuſpicion, it is to be remarked, that thy as 4 
- girl fourteen, and a boy, nat tue ſus years. of . age Agreeable 
toy this report, a new warrant was iſſued by the 17 07 Council to Me q 
maoſt of the commiſſioners formerly named, with the addition f HH 
Lord Halleraig, Mr Francis Montgomery of Gifhn, Sir John + 
. - Houſton of that Ik, Mr John Kineaid of Corſbaſket, Advocate, 
and Mr John Stewart younger of Blinkhall, Advocate, or any 
flye of them, to meet at Renfrew, Pailley, or Glaſgow, to take 
trial of, judxe, aud do juice upon the foreſaid perſons ; and to 
ſentence the guilty ta be burned or otherwiſe enceutad in deaths as f 
the commiſſioners ſhould incline.” It further ordained the com— 
- miifſiohers. to tranſmit to the Court of Jufticiary: an authentick 
extract of their proceedings, to be entered upon its records; and 
contained a recommendation to the Lords of the Treaſury to de- _ 
fray the expences of the trial. The act is ſubſcribed, * Polwarth. 1 
© Cancellar, Douglaſs, Lauderdale, Annandale, Yeſter, Ss. 414,008 
* Carmichael, W. Anſtruther, Arch. Mure. 1 


"This eee ere thas dnipowered;; ee 58 a 
mg under the authority delegated to them. After twenty hours - 1 
were ſpent in the examination of wirneſſes, he gave tei)jαL, 0 4 * 
that the'malgfces:* Hibelled could not have proceeded" from nat @ | 0 1 

ral cauſes, and that the priſoners were the authors of theſe. ma- 1 
lefices.— After five of the unhappy priſoners confeſſed their own. 

© guilt, and ctiminated their alledged affociates—after counſel had 
deen heard on both ſides, and the*counſe! for the proſecution had 
declared, tha“ he would hot preſs the j jury with the orc mare. fe- 


eee threatening an t f effet, Bur recommended s. 


8 $445 Ee 11771 ene ene ö them 8 7 
es in the Scots law Signiics an af ov.effett of witchcraft... - + Thisz EE 

an abliqae and moſt ſcandalous menace. ne of, Meme wor hes 1 3 

WWW F e 35 


. e a to proceed nn to phe e and loudly declared 

= to them, that although they 'ought to beware of condemning the 
innocent, yet if they ſhould acquit the priſoners, in oppoſition to 
| "> oh evidence they "would be acceſſory to all the blaſphemies, a- 
A ee murders, tortures, and ſeduttions, whereof theſe enemies 
7 heaven and earth ſhould hertafter be guilty. After the jury 
| © had ſpent ſix hours in deliberation, . of thoſe eren e ö 
| ſous were condemned to the flames . e p 85 


: 


WA, © ; * 
* ; „ ier 1 Moat 
3 „„ - Theſe infiinces afford” { WKIH e of the mode. of 


pProſecution againſt the multitude of miſerable perſons who were, 
ſncerificed at the altar of the Fatal Siſters, —Igoorance,—Supertſti-, ; 
=_ tion, —and Cruelty. But it is impoſſible to form an eſtimate of the; | 
E number of the victims. For not only the Lords of, e 
We hut bailies of fegalities, ſheriffs of counties, and the endleis tribe 
1 Th . of commiſſionets appointed by ebe Privy Council , and ſome», 
=. i times by n officiated as the ** 9222 dragged the 
1 aiim to the Altar“ ee WE 5 50 eee 5 98 
=: „ 5 4 CAT TINY. | 
The time however faſt e bed ak 6480 ert | 
iP tes were ib dexbolithed:- The lad perfon ho was proſecuted 
=_ 25 before the Berus | of Juſticiary for witcheraft was Elfpeth Rule, 
FP 'Who'was tried before. Lord-Anftruther at the Dumfries circuit, 
* on the gd of May 1700 f. No ſpecial act of witeheraft was char - 
=_ ged agoiuſt her; the en was of 4 = e nature, 
1 25 399 eee e 4115 un, 9779 en that 
Fern 7 Gr raiding) ie Ornament qro ping 
1 in the books of Juſticiary was not complied. with. I am therefore unable to give 
1 eee been ele perſon a the the ctim;- 
$5 LET nal abſurdity of thoſe who committed them to-the flam N 
It For ſome time after the reſtoration, the records of Privy Council are in a 
. manner n with commiſſions to take trial of witches. There is an inſtance 
1 of che Council, at one ſederuim, granting i fourteen. ſeparate commiſſions #0. take. trial 
Po Witt Accords of Privy: Council,” Notenber 7. 1661, ' January 23. 2 
©» - 3 Recordsof Circuit 6 e. | 


7 


1 


* * 
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WIr een ATT 


that the priſoner was habit agg repure e (that is; generally bolden 1709. 


and deemed) a witch; and that ſhe had uſed threatening expref- To 


ſions againſt perſons at enmity with her, who were afterwards 


viſited with the loſs of cattle, or the death, of friends, and one of 


hom run mad. The jury, by a majority of voices, found theſe 
articles proved, and the Judge ordained the priſoner to be burn- 


ed on the cheek, and to be baniſhed Scotland for life, The laſt 


perſon who was brought to the ſtake in Scotland for the crime 


of witchcraft was condemned by Captain David Roſs of op 
Daan 7 e of Suthefland, A. D. 1722. 


Beſides. in the WI, and tragical end of the ht alfea- 
dy ſpecified, human ingenuity ſeems to have been exhauſted in 


deviſing variety of torment, againſt other perſons who lay under 


the ſuſpicion of witchcraft, and who perſiſted with aſtoniſhing 


_ fortitude,” in denying the abſurd noe,” even. when, urged | 


with the Wcpels tortures, nth e 4; 


* " 
I 
(4 


From the univerſal 1 exceſſive abhorrence entertained at a 
witch, a ſuſpicion of that crime, independent of judicial ſeveri- 
 ®. Habit and repute is a very dangerous doctrine of the law of Scotland,at this mi- 
nute in full force, by which a man may be hanged altho' hardly any charge be exhi- 

- bited againſt him; but that he has a bad character. For inſtance; if a man is char- 


ged with ſtealing a pair of old ſhoes, value threepence, and with being habit and re- 
pute a thief, if the jury find ſuch indiftment proved, or ſuch priſoner guilty, the 


Court would by law be bound to ſentence the priſoner to be hanged; if my teme 


- rity may be pardoned, ſor ippoingtharenyfach thing eee 
ed rule of criminy A h in Scotland. + It is no ſmall. diſappointment 
to me that 1 ot lay this trial ee The Sheriff Court books of 
' tie county of Sutherland were carried off by the Sheriff Clerk about fiſty years 
20. I am ſomewhat however conſoled for my diſappointment, by the politeneſs: 
mown me by James Traill, Eſq; of Hobbiſter, Advocate, Sheriff-depute of Caith-- 
"neſs and Sutherland, who nen F we ne} 
ſearch to recover the books. | 4 F'4 --40's 


* 


ox 


„tee 7 


. 82 h n bes yy obheöh aodees r 
| 4 1 SO death —Thrifting of pins into the fleſh, and beeping the accuſed | 
'from' ſleep,” "were the ordinary treatment of à witch. But if the 
; prifoner + with uncommon fortitude; other methods 
-were uſed to'extort confelfion. The boots, the caſpie- claws, aud 
- the pilniewinks, engines for torturing the lege, the arms; and the 
Wet: 5? | Kngers, were applied to either ſex; and that wich ſuoh viotense, 
3 - that ſometimes the blood would have ſpouteck from tine limbs. 
1 Loading wich heavy irong, and whipping with oards, till the 
ſkin and fleſh were torn from the Pte W he 
_ dopted methods of torment. 3 


we bloody veal -of whoſe quits; Gd refinement 
F09£ _ _inerueity-ſoſhocking to humanity t, and ſo repugnant to ju- 
1 ſtice, as to he almoſt incredible. Not ſatisſied with torturing the 
= perſon of the accuſed, their ingenious malice aſſailed the mare. de- 
Huoate feelings, and ardent affeQtions of he min. An aged: hu- 
© | ſband, an infant daughter, would have been tortured in preſence 
bf the accuſed, in order to ſubdue her refolution,—Nay, death 


1 rell gt did not ſcreen the remains of thoſe miſerable perſons from 
= the malice of their proſecutors. If an unfortunate woman, 


Sela ee minha, exdet her filing bf oe 
1 ty : own 
ee Orimindl Triak, tit. Wirckeng. tee e Nd 


, clary, June 24. 1596. When Auen Balfour uuns accuſed. of witchcraft, ſhe was 
put in the caſpic<claws, where the was kept forty-eight hours 3 her huſband was 
put in heavy ine, ber Jon pur in ale beats, 2ubrre be ſuffered Ff Probes, 
and her little daughter, e of age, put. in r 
preſenee, in order eo me her confels.—She did ber 8. 
feſſion in tho courſe of che trial; and publickly, at her that the 
F 
- executing thoſe miſerable women is further illuſtrated by the authentic accompt | 
of the expence of burning a witch at Burncaſtie, near Lauder, A.jD..1649, an · o- 
POT e eee eee Re * 's * 
vol. Ie GAY _ | 


I 


We Ar 


1 
* 


= 


e was dragged from yh houſe at a 'hotſe's alben 2 


buried under e e e l. Nez 

ttt en eee eit ee 1 4 "inthe 
| h | | 48 
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— Lacks bad written dia government, Fletcher had: Wen a pa- 


triot ſtateſman, apy had been a Miniſter in the Auguſtan , . 


age of Queen Anne, ere this ſyſtemof legal murder and torture 
was aboliſhied This was an honour which the tardy humanity 
of their 1 pe reſerved, almoſt: to the; middle of the preſent 
century.*, ſor Mr CONDUIT, ALDERMAN r- 
and Mr CROSSE. Theſe gentlemen brought a bill into the 
Houſe of Commons, which was paſſed into a law, repealing the 
former ſtatutes: againſt witchcraft, Scots as well as Engliſh; and 
diſeharging proſecutions for that crime; or for accuſing others of 
+ » that offence . —On the enactment of this. ſtatute vaniſhed all 
| thoſe imaginary powers, ſo abſurdly attributed. to women > oppreſe . 
ſed with _ and poverty. Wl HT NT Crt iy 
While we reflect upon the blind and Weben fuperfiion 
of our anceſtors, while we beſtow the tribute of applauſe on 
. thoſe humane and liberal ſenators who introduced this law, we 
cannot help lamenting that a ſect among us looks upon the abo- 
lition of the penal ſtatutes againſt witchcraft, not only as an evil, 
but a ſin.— The Sereders publiſhed an act of their aſſociate 
preſbytery at Edinburgh, A. D. 1743. This act, which is full 


of the moſt illiberal and abſurd doctrines, the moſt ſeditious and 


ngen oh aan was reprinted at Glaſgow ſo late as the year 
Aaa' 1700. | 


F* 4 


1 . Till A. D. 1735- -+ 1 of the Houls — 22. 
1735. Geo. II. an. no, c. 5to. 


£4 


. 1 WITCHCRAFT: Rs : 
09 1566. lo Athive ie conaidedithe divdat confefion of fac, which wo | 
3 "om this day they read from the pulpit. Among the ſins national and = » 


N N penſonal there confeſſed, are the act of Queen Anne's parliament 
;;or toleratingithe Epiſoopal religion in Scotland, the act for ad- 
journing the Court of Seffion- during the Chriſtmas holydays; 
* as alſo the penal flatutes againſi witches. have been repealed-by. 

. © parhament, contrary. to the expreſs law of God . The Sere- 

ders comprehend a very large body of the populace in Scotland. 

Their zeal for the rene wal of the Covenant, their tolerant ſpirit, 
are either not attended to by thoſe who: have been exerting their 
endeavours to arm our populace; or thoſe advocates for a militia 


little know to what important and MARIN FOI. e | 
neal ay be 1 e | 


* is welt aelng ha tut we ſame ſect Ach is, 

railing at patronages, and preaching up the renewal of the So- 
bun League and Covenant, ſhould diſplay the "moſt rancorous 
| ſpirit of oppoſition, to the W N laws again A 
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mankind. Tyranny and Superſtition dictated the barbarous laws, 
* which have brought ſo many innocent perſons to an ignominious 


12 * O- N C: L 98 1 0 N. 7 5 37 7 5 5 


| Theſe pages, while they late fats ay intereſting, they at 


the ſame time give a melancholy diſplay of human mature; If 
they preſent us with the'outrageous crimes of the priſoners, they 


alſo-exhibit what is much more ſhocking, the legal murders of 
the Curt. —Let us inquire whence procceded a ſyſtem of penal 
law, ſo repugnant to juſtice, humanity, and Rk 3 89d ace "uy ; 
important concluſion. _ 


The want of Science, and of Civil Liberty, is the FSA 
ſoufce of thoſe proceedings, where Tyranny and Superſtition, 


- maſked in the ſolemn garb of Law and Juſtice, ſtride horrible 


with all their ghaſtly train, of confiſcation, torture, and murder. 
On the want of Science has been erected the monſtrous fabrick 
of Superſtition. The want of Civil Liberty- has enabled Tyrants 
to ſport with the moſt ſacred rights, the moſt tender feelings ot 


death. And the ſame want -of Science, and of Liberty, which 
gave occaſion to the enactment of ſanguinary laws, introduced 


careleſſneſs into the forms of judicial Pegs and injuſtice 


in the meaſure of legal evidence, 


Beyond all har other qualifications; then, let Science be revered | 
as an antidote to Superſtition, as a friend to Civil Liberty, and a4 | 
the true Phileſopher's Stone, which in an arbitrary Government 
tranſmutes the iron rod of a Tyrant into the golden ſceptre of a 


. King, the Father of his People, 1 a N 


A222 - | APPEN- 


e. or N an Hom an * ; granted to 

Fon: ras of Gowrie, 1 20. 1600. 
a * ij! 1 90 
| y £GE proſente,—Sederunt Domini Seſſionis, 11808000 9 
| cellarius, Secretarius, Tungland, Halyrudhous, Cranſtoun 
Rigel, Kinlos Edzall, Clericus Regiſtri, Clericus Juſticiarii, Ad- 
vocatus, Quhittinghame, Maircairny, Privie Seill, Fyvie preſes, 
ee W Blantyre, Fenton Barnis una cum, &c. 


Our Soreraign Lord underſtanding PUR the time 11 the Exer- 

7 5 of the office of Theſaurary by umquhille William -EarF of 
Gowrie, Lord, Ruthven and Virleton, he was forced for the ho- 
nourable deſtay of his Highneſs maiſt neceſſary affairs touching 
dhe weal of this realm, and honbur of his Highneſs crown, to 
burthen himſelf and his houſe with great ſumms of money; and 
that at the fitting of his laſt accounts made of his intromiſſions 

- with the faid office of Theſaurary upon the roth day of May, 
"the year of God 1583 years, he was found ſuper-expended, in 
the ſumm of L. 48,63: 4 8, as the ſaid compt bears; and that 
albeit at the end and concluſion. of the ſaid compt, his Highneſs 

| ſpecially ordained that the. faid umquhile Earl ſhould noways 
11 have been troubled, or charged with the payment of any allow- | 
| ances taken by him in his {aid compts, unto the time he had been 

N (firſt compleatly 3 paid of the ſaidg allowances and  fuper-expences 


by 


_ Till the Union, the Scots Peers were liable to be arreſted for debt. 


8 


2 


err nnr 


by his Highneſs, yet our ſoveraign Lord underſtanding that fin 
his deceaſe, John, now Earl of Gowrie, Lord Ruthven and Dirle- 
ton, his ſon, has ardy payed maßy ſukalms wer: 4 to the 

perſons whom for his ſaid umquhile father took the ſaids allow- 
ances, albeit our ſoveraign Lord as yet has made no payment to 
him, nor to his ſaid umquhile father, of the ſaids ſuper-expences, 
and that it.is not poſſible to the ſaid Earl of Gowrie to make any 


further payment to his ſaid umquhile father's ereditors, whom 


for he took the faids allowances, except an certain ſpace. and time 


be granted to him to that effect; therefor, our ſaid ſoveraign Lorg, 


with expreſs advice, counſal, and deliberation, of the Lords and 


Senators of his Highneſs's Seſſion and College of Juſtice, by, theſe 


preſents, decerns, declares, and ordains, that the ſaid John, now - 
Earl of Gowrie, ſhall nowiſe be called, purſued, charged, nor bur- 
thened, with the payment of whatſomever his 'urbqubil father's 8 
debts, whereof he took allowance in any of his compts of Theſau- 
ty for the ſpace of an year next to come after the date hereof; 
in the mean time his Highneſs may ſee the {aid Earl ſatisfied of 
ſaid ſuper-expences reſting by his Majeſty to his ſaid omqubile 
en and to this effect diſcharges the Clerk of Regiſter, and his 
deputes, of all extracting, or giving furth of any WrraQts of the 
aids allowances'taken by the ſaid umquhille Earl during his ſaid 


office of Theſaurary to whatſomever perſons. And alſo, the ſaids 


Lords and Senators of the College of Juftice declares that they 
will nowiſe grant nor direct any letters nor charges whatſomever, 


at the inftance of whatſomever party, againſt the ſaid John, now 
TR Eur of Gowrie, his cautioners or tenants, upon whatſomever de- 
> execs, already recovered, or to be recovered againſt them, for 


payment of any of the ſaids allowances for the ſaid ſpace of an 
year next to come; and in the mean time ſuſpends all letters of 
horning#poinding, caption, inhibition, and others whatſomever 
letters, with all arreſtments, effe& and extcution thereof, uſed 
Go , my ” "4a 4. yo a Or 


As: 


AP PE N D. IX, 
or in be uſed againſt the ſaid John, nom Earl of Gowrie, his. 
| eautioners or tenants, during the foreſaid ſpace ; and ordains let- 
RO men in Som 0o fin | 
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Excerpis from the Sammondia. of Treafſoun” againft Robert" 

Logane, eldeſt ſone to Robert Logane, ſumtyme of Reftalrig, - 
ana his tutors and enrators, on account of the ſaid deceaſt 
eee . to the E. of Gowrie' 5. conſpiracy, 


_ Cujus proditionis quamvis nos dictum quondam Robertum 
| Topane de Reſtalrig reum eſſe ignoraremus, ipſe tamen ſua. 
damnatus conſcientia, ac ſemper timens ne diftus quondam Ja- 
cobus Bour dicte conjurationis- conſcius rem omnem detegeret, 
ſepius cum dio Jatobo egit, ut fidem fibi de ea proditione ce- 
landa obſtringeret, tandemque per dictum Jacobum certior fac- 
tus quondam Georgium Sprott notarium in Aymouth, tum vi- 
ſis ipſius quondam Roberti ad dictum quond. Comitem de Gow- | 
rie, ea de re lageris ſcriptis apud Gwniſgrene, priuſquam clauſe : 
fuiſſent  pluribus diebus ante patratum ſcelus, et poſt detectam 
conjurationem (quod dictus quond. Jacobus Boure literarum 
prorſus ignarus dicti quondam Georgii opera in legendis ſcrip- 
tis omnibus ad eum miſſis vel pertinentibus utebatur) quaſdam 
etiam dicti quond. Roberti literis- ſuper ea conjuratione apud 
dictum · Jacobum Boure fortuito vidiſſe, quas a dicto quondam 
Comite de Gowrie, poſtquam eas legifſet ad dictum Robertum 
Logane reportandas, dictus quondam Jacobus Boure retinue- 
rat, ficque conjurationis- perfectam notitiam habere ejuſdem 
dictum quondam Robertum conſcium eſſe, et participem in- 
telligere Dictus quondam Robertus Logane de Reſtalrig, cum 
uiroque” diligentiſſime egit, multiſque unicujque eorum datis 
. mann, 


Ng Az of Sederwat, vol. 4. June 20. 1600. . 


. * N D 
Ws 5 eee beet, ut diam. proditionem pro perpetuo n- 


. rent, obtinuitque, ut ſe vivo nunquam revelaretur, neque prius 
mp huortendum illud dicti Roberti Majeſtatis crimen detectum fuir, 


' ſpirante numine; ad yindicandgm, 4 noſtram ab improborum ca- 


, 


quam dictus quondam Georgius Sprott divino, ut apparuit, ts hy 


+ lumniis famam, predictam proditoriam conjurationem et dicti 


quondam Roberii Logane ejuſdem zeatum multis conſtantiſſi- 
me confeſſionibus ultro patefecit. et dicti quondam Roherti li- 


teris quas a dicto quondam, Jacobo ae .acceperat, prolatis, 


. manifeſtavit, ac eonſtanti pia et penitenci ® ob tam horrendum 
| | facinus'tam d diu een morte rg riparian Ke. 
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1 vial ow Th has Scott, Henry Yai r, DER fa bee ly” 
in arms, and keeping her Mae a prin," on -the alt 


1 _ that Raccio Was murdered. n 
I diſcovered the papers in this i and 4 in the two ole 
lowing numbers, after this work, was moſtly. printed. They are. 


not otiginals ; but there is every reaſon to believe that they are 
_ authentigk copies; and, as the original Recards of Juſticiary for 


” 


the periods to which theſe papers relate are miſſing, I have 
thought them entitled to a place in this work. They are taken 


from a volume of manuſcripts i in the Advocates Library: collected 
by Sir Lewis Stewart of Kirkhill, Sir Lewis was a lawyer of 
the firſt eminence, in the reign of Charles I. aud a man of elegant 


appointed one of the Senators of the College of Juſtice at the 
Keſtoration, in his preface to Craig de Feudis,, exptelles himſelf” 
thus of Sir Lewis: Quo, nemo. acutjys, terſius, concinnius,. et 


and cultivated genius. Robert. Burner, Lord Crimond, who was 


© majore cum fide unquam actitavit cauſas. Sir Lewis Stewart's 


| £ # +25 and 
78 7 Regiſter of Parliament, Jude ,24- 1699+ ro, ebe bo oft OM ® 


wt 


; daughter and heireſs was married to Henry third Lord Candroſs 3 
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ee e- te ven Ea! of Buckan and bi bothers 9 
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E . 


Rain en e, e 1 414 2 71 40 3 
"Ga is tent wine Aprilio 1566, per Magiftrum Thom 1566 
Craig Juſticiarium-deputatum, nobilis et potentis Dai Archibaldi wyw = 
Comitis Ergadie, Dni Campbell et Lorne, Jufticiarii Generalis, 
8. D. * ab den en,, r — | 


-  Intran, | | | 
[Thomas Sor of Cambuſaichad), bein cena of ren. | 
William Hatlaw, 
john M bray, 2 Burgeſſes of n 
„„ FA 8828-4 


35 "The Laird of yes Pt the Laird of Whytelsw, Andre 
Hamiltoun of Cochna, the Laitd'of Skirling, Alexander Stew- 
art tutor of Cuſtlemilk, Alexander Home burges of Edinburgh, 
William Forreſter in Leith, Walter Cant ther, Cuthbert Ram- 

_ 'fay burges of Edinburgh, William Fouller baillie, James Nicoll 
baillie, John Hamiltoun merchant, the Laird of Cathbulnethan, 
Alexander Bruce burges of . 7 7 


| - William Fouller-and Sa Nicoll baillies e that thei | 
paſſing upon this affyſe 'be na wayes , ee a 
ther offices in tyme cuming, | | 


ee Bbb | The 
35 "3 "This me e and Henry Tair were the only P wh u. 
the murder of Riccio Keith's Hiſt. p. 334- | 


„ a * * K 


1565 The qike day the aid: Thomks: Seen, Wa Harlaw, and 


F 


— Jahn Mowbray, wer convict and fyllit be the ſaid aſſyſe of 


airt and pairt of the unleſum and treaſonable waching, ward- 
ing, and halding in captivit with-convocatione of our ſove- 
ran _—_ leiges, bodin in feir of weir, als weill in ſecreit ar- 
mour as with jaks, ſteill bonnetts, gunes, piſtolets, ſwords, 


bucklers, Jedburgh Raffis, halberts, and others wapins inva- 


five, be themſelvis, and others in yr names, of yr cauſeing 

command, : affiſtance, devyſing, ſending, and ratihabitione of 
our ſaid ſovetan Ladyes maiſt nobill perſone within, hir maiſt 
ſecreit chamber of hir pallace of Hallyrudhowſe, immediatelie 
and continuallie fra the comitting of the crewall and treaſonable 
Daughter. of umqll ſeeretar David Rizew, qlk wes upon the 
nyath day of March laſt, bypaſt, to the ſpace. 48 hours nixt 


PFrafter, treaſonablie and maift awfullic ſtoping hir Hienes to uſe 


| fron; te 4 


bir libertie in the mean tyme: Lykas, alſo, ſhe hade bin hal- 
din be them in priſon as yit, maiſt westen bie and wickitlie, 

had not bein that be the proviſione of God, ſhe yrafter fred: 
and delyverit hirſelfe furth of yr hands in maiſt ſober and 


quiet maner under ſilence of nyt, and with greyte haſart of 


hir le paſt to her caſtell of Dumbar for ſaifetit thereof; and 
this they did upon ſet purpoſe, proviſioun, and foirthowght 


fellony, and therfor dome wes given and pronouncit be the 


mouthe of the Dempſter of the ſd court, at comand of the 


{d Juſtice-depute, that the ſd Thomas ſould be bangit while 
he were deid, drawin, quarterit, and demaneit, as ane traitour, 
Aud all his guides, moveable and unmoveable, lands, heretages, 


©" agents, takis, offices, ſteidings, poſſefſiones, and uthers what« 


ſomever, to be forfaultit and net to our ix ſoverane. Lanes * : 
8 0 | 9 15 | 27 2 4 . 


=_ ö his ColleAtiones, &c. ex mianu-. 


ä e P: 74. There is mother MS. 
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is Yair Tala f Tre gie. 2 + A 


T1 Ih; <A: 5 8 *. 
e. Symſon burges of Edinburg. John Gilbert . 


ſmith, Thomas Ewing goldſmyrh, Gilbert Scougall, Capt. Robert i 


. Lander: Robert Ker mert. in Edinburgh, Alexander Haiftie 
ther, John Watſon mert, ther, James Forret ther, Edward Litle 
mert. ther, William Anderſone candlemaker, Alex* Bruce in 
Edinburgh, Allan Dickieſone ther, WP Nag cutler, Robert Eriot 
io Metoun. 3-4 | en Taree. ini 258 


The ꝗlke 31 the ſaid Hoy Yair | was comet per fyllit be 
ane aſfyſe, of airt and part aſſiſtance, fortifieing, ſupplying, ra- 
tihabitione, and concealling of the treaſonable conſpiracie, con- 
voratione, and gaddering of our ſoveranes leigis, to the num- 
ber of fyve hundreth perſones, boddin in fear of wear, alſeweill 
in ſecreit armour as with jacks, ftcill bonnetes, gunes, piſtolers, 
ſwords, buklers, Jedburgh ſtaves, halberts, and others waipons 
invaſive, and entering therewith treaſonablie tin yr Majeſlies 
pallice of Hallyruidhous, purpoſlie to have put violent hands 
in our ſoverane Ladyes maiſt nobill perſone, halden and dema- 
neit the ſamyne at yr pleaſure; and ſicklyke, to have ſlane or other- 
wile demaneit as they  thowght expedient, the Lords of hir 


3 2g Secreit Counſall and Seſſione, and others hir miniſters | 
| ; \Bbb2 | 8 and 


> 
oder of Sie L. Sete Colletion in the Advocates Library, io this be by bur 
moſt corredt.—The Records of Julticiary, from roth May 1559, to ad March 
1568, are miffing. eury Yair had been a prieſt who had renonnced 
the Catholick religion, W Keith's 


en ren 1 a 1292 K Ac a 75 , 
, * . 6 - 
22 „ 
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1566 and officiars being within hir pallace, and in her ſervice for the 


IG a od that upon the nynth day of March. laſt bypaſt, under | 


— 


ſilence of night, at aught houres at even, or yrby, it being the 


tyme of parliat current; and for performing this yr maiſt 


wicked and ungodlie purpoſe bey then maiſt treaſonablie ruſh. 
it and enterit within yr ſaid pallace, tuike the ſamen at yr 


own hand, Teft the keys theirof fra the porters, cloſit the yetis, 


and made themſelves as principals and maiſters yrintill, our 


ſoverane Lady being for the tyme in her maiſt ſecreit chamber 


yrof att hir quietnes, having na feir nor dreidor of hir ſub». 


jects, to whom hir Grace at all tymes hade been maiſt beneſi- 


= ciall, guid, and merciful, and yr maiſt crewallie, with drawing 
(words, whingers, bended piſtolls, and others wapones invaſive, 


perſewit and invaidit umqll ſecretar David Riecio, hir Hie- 
nes familliar ſervand, yo in companie within hir Hienes 


chalmer forſaid, and flew him treaſonablie and unmercifullie, in 


preſence of our ſaid ſoverane, and pat violent hands in our fo-- | 
verane Ladyes maiſt nobill perſone, in defence and ſaiftie.off the 
ſaid umgl} David, held, detainit, and preſſit, the ſamen maiſt 
awfullic and treaſonablie, till they had comittit ye ſaid laugh» 
ter in hir preſence, as ſaid is, hir Majeſtie being then great 
with chyld, givean to hir Hienes occaſioun, throw dreador 


and diſpleaſure ſhe conſaveit be the ſight of the ſaid crewall 
laughter, and maner yrof, and be the detaining and thriſting 


of hit awn perſone in violent manner, as ſd is, to part with hir 

birth, and immediatelie therafter ſeirchit and ſought the ids 
Laa. miniſters, and officiars, being within the ſaid pallace, to 
have flaine them, and ſwa had done, had not bein the plea- 


ſure of God they eſcapit, and ſwa ſeeing themſelves diſap- 
poyntit in yt behalfe through y- evaſioun, at yr pleaſure, i in tre- 
ſonable maner detainit and held captive. the remanent Lorda, 


1 AE END Hz ͤöͤĩð³ ĩ 


at aught while tua hours after midnight yt ſamen night, 22 
F analy; e eee nm, 


. ac et re" he mes ns 
warding and halding in captivitie, -with convoeation foreſaid, 
boding in feir of weir, as ſaid is, be himſelfe, and uthers his 
complices, of our ſoverane Ladyes maiſt noble perſone, wub- 
in her ſaid chalmer of dir pallice of Halyrudhous forſaid, imme 
diatelie and continuallie frae the committing of the ſaid crewall 

treaſonable ſlaughier qlke wes at the tyme forſaid, to the ſpace of 
fourty-aught hours nixt therafter, treaſonablie and maiſt aufullie 
Roping: hir Hienes to uſe hir libertie in the meanetyme; Iykeas 
alſoe, ſhe had bein halden be them in priſone as yit, had not 

bein that, be the [proviſion of God, ſhe therfor fled and dely- 
verit hirſelfe furth of ther hands; in maiſt ſober and quyet 
. maner, under ſilence of night, and with great hazart of hir 

lyfe, paſt to the caſtell of Dumbar for ſaiftie of hir lyfe, upon 

ſet purpoſe, proviſioun, and foirthought fellony: And theirfore 

dome was given and pronuncit be the mouth of the Dempſter of 
the ſd court, att command of the ſd Juſtice Deput, that the ſd 

Hendrie ſould be hangit while he were deid, drawin, quar- 
terit, and demaineit, as ane traitor, and all his moveable and 

unmoveable, lands, heretadges, a- rents, tacks, offices, fteidings, 
poſſeſſiouns, and uthers whatſomever, to be forfaltit and eſcheat 

to our Soverane, to be uſed * e 
* i 


* 


In the Appendix to Keith's Hiſtorical ColleQion, the fullow- 
ing circumſtance is mentioned relative to the murder of Riccio.' 


bh 
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3886 When Mary reproached. Darnley with the b 50 inſult whick: . 
© GYV had been offered to her; be juſtified himſelf by ſaying; that, ſince 
| Riccio grew into favour. with her Majeſty, he (Daraley) was 

neither regarded, nor entertained, nor truſted by her, in the 

wonted manner; for before that, 'ſhe uſed to come into his 
chbaðber, and paſs the time with him, which now ſhe had not 
done of a long While: That when he went in to her Ma- 

jeſty's chamber, ſhe generally had Riccio there as a third perſon, 

and with whom the uſed to play at cards, after ſupper, till one or 

two in the morning. And he'aſked what fault he had commit- 

| ted,-4wbat failing had come upon him; that the treated him with 

fuch diſdain ?: The Queen replied, That it was not a gentle- 

* woman's duty to come to her huſband's chamber, but rather 

the huſband to come to the wife's. And that for this out- 

rage which he had committed) ſhe ſhoult be his wife no longer, 

nor lie with him any more: Nor would ſhe ar el et he: 

. . a ane as "ANG wed that moment. wy 


4 


* x 113%] 3: 1 
* bed. On the: next. at dat; ATP teh was Sunday the 10 
| | the Queen being ſtill a cloſe priſoner in her own palace, had oc- 
* 8 caſion to cajole Darnley; and after long reaſoning between them, 
= _ the conſented that he ſhould come to her chamber, and paſs the 
K nigbt. When be went down ſtairs, he told the Earl of Morton 
and Lord Ruthven of - what had paſſed between the Wee and 
hic; he then went to his chamber for a while, and 27 3 
: fell 'faft aſleep ! One of his attendants endeavoured, dür in vainz 
IS to awake him, and he enjoyed his repoſe till ſix in the morn- 
ig. When Darnley awaked, Lord Ruthven, who had llept in 
an adjoining chamber, ſneeringly aſked him, Why he did not keep 
bis pramiſe with the Queen? and underſtanding that the former 
. meant ſtill __ 1 to her, e * ogy” I truſt 
e I: A | be 
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Ee the ſhall ſerve you in the morning, 'as you $i ber at night, 11566. 
Darnley went up however, and being aſked by the Queen, What = 
became of him laſt night? he anſwered, He had fallen dead a- 
Heep. He then offered to lie down beſide her, but the 2 
My if he wy N ous e get out 'of bed. - 4 


— 17 
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ene * 12 oY Ic e ' ' 4 5 
case -ſlon of the: Laird of . who - was executed for 
« *the Murder of Dy" * 


4 the Caſtell of Edinburgh, the k 7 of Deendifin 157 3 


- The glke day John Brand miniſter at Hallyruidhous being ſend 1 1573 LY 
to John Ormiſtoune to give him comfort be the promiſs of God's 
word offerit to ſinners, and alſwa to requyre the-ſaid laird to glo- 
riſie God in ſhawing of the trewth, &e. ; after lang conference, and 
prayers made, aboue the ſpace of ane hour, or theirby, the ſaid 
John Brand miniſter faid unto himʒ Sir, Though 1 am trewlie per- 
 fwadit that the haill trewth ye have ſhawen me of this matter, 
yit, becauſe diverſe and greater doubts are paſſit of you, and alſe 
the memorie of men are bot weak, theirfor, gif ye thought guid, 
FE wald certane of they things. breifeley that you have ſpoken were 
wrytten; wha anſwerit meiklie, For God's faike doe the ſamen; 
vreit even as I ſhall ſpeike. As | ſhall anſwer unto God, with 
whom I hope this night to ſupe, I ſhall dec'aire unto you the hail}; 
from the begining unto the end of my pairt. Firft, | confeſs that 
the Earle eee ſhew the famen wickit-deid unto me, in his 
awn 


* 8 


„ Keith's Hiſt. . 123. 128; + Ormiſtone's'trial is not” 
| to be found in the Records of Juſticiary. His trial and execution are mentioned 


ih Spottiſwood's Hiſt. p. 271. The particulars of his confeffion coincide with thoſe - 
of John Hay of alla, and John Hepburn, which are publiſhed in Anderſon's col- 2 
+ 177. * | : es 


As an chalmer in the Abbey en Rrydeh before che deld wes 
* vv done, and requyred me to takt paitt with him therein, beeauſe 


8 wyad, gangand in ane beltit goun, 


Arrest 


as he alſeaged T wes ane man of aQiveneſs, (alace theirfor ) qre 
Iutteriy refvilit, and aid, God forbid? bot, gif it Were up- 
on the held, to bcht with your Lo, unto the death, I ſould 
not feir my ſkinn kutting. Then the faid Earle ſaid unto 
me, Tuithe, Ormiſtoune, ye need not take feir of this, for the 
haill Lords has concludit the amen in Craigmiller, all that wes 
wer with the Quein, and nane deer find falt with it when it 
hall be done. After the qlk I departit' hame to Kaitie's, 
| Thomes being ſome part ſeik, I lay doun in my bed, and lay 
all Saturday therafter for that cauſe, beleivand that way to have 
put aff that evil hour; and {wa I kneꝶ na farder of it untill 
Sonday at night, qr I being in 


Hay of Talla come unto me, and id the 'Quein's (g) and 
Loeds are paſt up bg Ge, the King, and my Lord is ſtandand 
at the vf ard. and bids: you cume to him in- 
wire p I yd my goun from me, and tk aue 
krydiag , becauſe 1 beleivit all had bein weill ailfwehe 

now: agreit, feing they had paſit up to viſit him; and cuming 

the firſt, vo] miſt the ſaid Earle, for he had come in upe an- 
uther Aoſſe to ſeik me himſelfe, in my awn chamber, and yr he 
fand my conſing Hob, qm he brought with him, and yraf- 
ter met togidder in the mids of the wynd, wha wulke me-agdine, 
and we all paſit upe to the Freier yaird, through the flape, whair 
Pareis and Archie Betoun comit and met us, and faid all wes 
ready preparit for the ſetting of the lunt; and they all inquy- 

rit how it ſould be ſet to; and, after (diverſe ſpeakings, I ſaid, 
. Take ane piece of lunt of thrie or four inch lang, and kindle 
| the ane end of it, and oy to the cauld "Ws and Wal burn 
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204 grace paſit hame to. The Earle Bothoell Kid. Speid, 1379 
and cloſe all the doores, for they bad 13 fals keys of the 8 
ing maide, and givin, as they ſaid to me, be him that zught 
the houſe; after the lle I departit incontinent, and came noet - 
nearer, as I ſhall anſwer before God, nor the doore; and as T 

was cuming hame it Miko cent hours; Ober then I paſit to 

Jaimes Kaitie's hous, to avoid ſuſpitioun, yt na man ſould ſay 

I was at the deid doing, for I was an hour and mair in my 

bed or the blaſ and was. Being inquyrit be the faid. 
miniſter, gif he knew not y* the King was utherwayes handlit 
be mens handes, for it is comonlie ſpoken he was brought furth 
and weirreit? Wha anſerit, As 1 fall anſwer to my God, 1 
knew nothing but he was blawin upe; and did inquyre the 
ſamyn maiſt  Mlligentlie at John Hepburne and John Hay, and 
all chat t behind me, wha ſwore unt6 me, they never knew 
nac uthg thing bot he was blawin up; and ſwa F think it was 
ane work done be God for the. puniſhment of money ' wickit | 
men, Whairof I am ane, and ane gee fret Pn God, for the 


1 i 
. 
po 


. . 
ieh, Being a 9 8 bs b na 1 hereafter? 
anſrit, At the paſche yrafter, when the bruite begane to ryſe 
upon us, and all cryit, ane vengance upon them that flew 
the king ! . It prickit my conſcience, and I come to the Earle * 
Bothwell in his chamber, and faid to him, What devill is 
this now, my Lord, yt every body ſuſpectis you of this deid, 
and cryes, ane vengance for the ſamen! and few or no uther 
ſpoken of bot-yow ? Aneuther thing yow faid to me: Wba 
anſrit, I fall let you fie fume thing that I had for me; wha - 
then let me fie ane contract ſubſery vit be four or fyve hand- 
writtis Whilke he affirmit to me was the ſubſcription of the 
Earle Huntlie, Argyll ſecretar, and Sr James Balfour, and 
| * Cec * and 


— 


1. „ b Y 


16823 alleaged ay me pramibt, wha, wald, alt, ot benen 
az and yräſter read the ſald contract, lk, as I remember, con- ; 
3 . thir words, in effect, That, for ſamikle it was thought er- by 


| pedient and maiſt profitable For the wm wealth; bene heil! 
| Nobititie and Lords uuderſubſory vand, t fick ane young foot a 


and proud tirrane ſoulc not reigne; noir rule oer them g and 
„that for diyerle cauſes, and cheirfar, that the. hall had ooncludit 
chat he ſould de put off by ang way or mher, and whoweret 
ſould take the deid-in hand, or do it ſould;defend and fbe- 
. tiſie as themſelves, for it ſould be e ane 4 ; recknit aud 
e done be themſelves, ; whilk writing. as. the Rid Earle 
3 new unto. me, was devytit be Sr. James Balfour, ſubſeryvit be 
them all ane quartur of ane year befofe the. deid was done ; 
| after the whilk never ſpake to the ſaid Earle gf it whill the 
day he gate his aſſyſe, Whaire the ſaid Earle ſtanding at the barr, 
. laiking doun dad Jyke, I plukit on him and fajd, Fye, myLord ! 
. what deivell is this yee are docand ? Your face ſhows What ye 
are: hald up yowr fate, for God's ſaike, and luike blythlie ; ye 
might luike fiva and you were gangand to the deid : Alaeg f and 
wo worth them that ever Ps 1 trow.,it fall gaz zus all 
: murne !——wha anfrit me, Had your tongue; I wald not pet it 
9 wer toe do: e n ee 


. 1 Fee nne 'F 

| _ +. Sefford, word came to we ſt that they wes ſlane, and then yr 

8 came ane bill from them, aud ſaid they wer onley burt, and 

| ; 53k ad not die; but ane thing did them more exvill ; then. their 

3 | * Hurting, to win, that ane commoune brujte daes rilen,/ ht 
1 was at the King's ſlaughter, and theirfor; cſjrit., me to get © 

3 ee e ee eee, * 

i We. 2 Fas by ing Ct v 
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* de done with ef q bir Pratte and” gad 16 the Tafle/ 1 
8 Bochwell, wha tulke if and gave i to he Quein, and the fe 
tie auch read it, and gave ir to the Earle Hantlie, yr preſent, 
7 ©. fead it, and pater art timid me, and aan ber bad 
and gave creinge with, bir ſhoulder, and paſsit away and ſpake 
nothing to 6. in the lain thing that 1 knaw, either 
r anfuer 20'my God, with whom T hope 
t ſuße: After the qi being inquyred; Gife ever the Wein 
ae to me gf it at f tyme, or gif he knew what wes the 4 
Veen vnd mts it 7 auffit, AST half infuer to God hoe ; 
"ver" [puke"to" me wor to Rir of it, nor 1 knaw nathing | 
of hir part but as Lord Bothwell ſhew me; for I will not . 
ſpeike bot the or all the gold of the earth, qik I deſyre 
guid miniſter, ber” record hearof 4s ye have written, 
n. me: Let me alſo ſes it; ok T 
befor Archd Dowglaft conſtabfll of the caſtelt, and George 
Towers of Briſto, with uthers divers ggptlemen and ſervants 
* being in the chamber; qik being done, he faid, for God's 2 
. waike, fit down and pray far/me, for I have bein ane greit ſin- 4 _ 
gt nher wyſe, for te dk my Cod this day puniſhes me; for 4 
of al en one _the.carth. | daxe bein ane of-tho proudde&t and — 
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high ade and maiſt filthie of my body, abufying the ſame 
dyvers wayes, but ſpecially I have ſhed innocent blood © of ane 
Michael Hunter with my og hend: 'Aﬀace theit för? Becauſe 
the THid Michael having ie yeing upon my back, Näveing hne 
fork in hs hund, myghthavefayne' me gif he pled} and didit 
wotz qu of all things 'maiſt greloes my conſcience! Nſwa in 4 
raige 1 hangit a poor mam for ane horſe; with mony uther 
wick! deide; for the que T abe my Cad” merey; for its wet 
mervelb I avs hm wickity forithe wiekit companie that evet 
Tove bein in, Bot ſpeciallie within thir ſeaven years bypaſt, 
K I never ſaw twa guid men or ane guid deid, bot all kind 
30 2 N -q 62 7 Zan] TJ. of 
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APPEND A 


' * an pie my Gotieediner tur tna-to the whh- 

4 ad hes drawen me from them as out of hell, and hes given me 
WE leaſur and ſpace, with guid companie, to repent, for the qlk I 

thank him, e eee ee bay G. 8 


Tl uir words, with oay le, — adler unto , his 
SOod even to the very end, cryand, My Lord Jeſus ! Sweit 
3 Jeſus, have mercy upon me, as you have had upon uther ſinners! 
21a ſick fort, yt he was, to the appgyance of man, ane of the 
maiſt penetent ſinners that hes bein ſein this lang tyme, and 
may be comptit ane example of Wann mexcies. jo. all ee 
ſinners 6 | 


| The authentick ape of this 1 4 fram Mr Rid Skene, 
fone to umq® Mr John Skene, ſume tyme. ph. ont 
whilke wes amang his um! | father's r 6 
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leſimo quingenteſimo octuageſimo primo, per honorabiles et 
nnn de,Feir militem, et magiſtrum 
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ana v% % Dual; a 
fatus callumniatus de arte, parte, preſcientia, conſelatione, et non 
releuatione proditorie murthure quondam nobilifimi et chariſ- 
ſimi dee ee nnn, 
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Colinus Comes Erizdie, Joannes ee ee &o- 
dreas Comes de Rothes, Jacobus Comes de Glencairne, Hugo 
Comes de Eglintoun, Alexander Comes de Sutherland, Joan- 
nes Dns de Maxwell, os e 9 Dns 
Ogilvie, ' Jacobus Dns Innermaithe, 
Alexander Magiſter de Levingſtoun, ME Mr de El- 
phingſtoun, Joannes Gordoun de Lochinvar, Miles, Patricius - 
Hepburne de Wachtoun, Patricius Learmonth-de Derſie, M-. 
les, Willelmus Livingſtoun de Kilfyth, Miles. 


© The whilk Say the faid James W of Miva bing in- 
dyttit and aceuſit, that, in the moneths of Januari and Febriz, 
in the yeir of God 1566 yeiris, he, accompaaiic with James, 
ſome tyme Earle Bothwell, James Ormiftoun ſome tyme of 
that Ilke, Robert, a/ias Hob Ormiſtoun, his father brother, John 
Hay ſome tyme of Tallo, younger, John Hepburne, callit John. 
of Bewtoun, and divers others his complices, craftelie and: ſe— 
eretlie conſpirit among them ſelves, conſultit, treatit, devyſit, 
and maliciouſly concludit the maiſt ſhameful, dereftable, and 
= unnatural murther and patricide of our ſoverane Lords umgll 
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+ 158i Asteſt Fucker; Henry King af Beotm, lawflill dba bon ade 1 
| ww tyme to his Hienes's deareſt mother, Mary, then Quein 
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of 
Scotland, and that within the burgh of Edr, pallice of Hally- 


ruidhouſe, and uthers places therabout; and to the end he ht 


dring his wicked, filthic, and execrabill attempt at better tü paſs, 
he with the 'remanent perſouns afoirnamed, be themſelves, y- 
fervants, cothplices, and others, in yr names, of their cawſeing 
command, hounding, ſending, partaking, aſſiſtance and ratihabi- 
tione, upon the tenth day of the ſd,gnoneth of Feberwar. 1366 


| years, at ta hours after miduight, or thefby, cout to the lodge = 


ing hgſyde the Kirk of Feild, within the ſaid burgh of Ed*, wher 
ſoverane Lords umqll deareſt father was lodgit for the 
tyme, and ther be way of hameſukiu, brigancie, and fbir- 
choreght fellonie, maiſt rylelia, unmereifullie, and treaſonablic, 

gew, and murtherit him, with Wm Tayliour and Andro Ma- 
age, his cubicularis, when” as they, buriet in flen Were 
"Eikeand the nytht gest, brunt his bail jodgeing forſaid, and 
"raiſed che ſammm in ire be force of gun ponlder; qlke a lytle 
fore: was placit zad imput be him and his forſajdy wader-the 
gragd,. and ahgular ſtands, and within the yoltis, laieh and 


derne pairts and places rofl u hat effect, and riebt, fun he 


with che remanent perſouns afornamit, marrowis of his miſ- | 
cheife, th themſelves, r ſervants, complicgs, and there, if yr | 
names; of their capfing,' commagd, bunding, ſending and ain 
and pertaking. i and, Fatibabition, at the tymes for- 
ſaide, reſpeftive, gave their favor; 3 and help go the per- 


ed. aod'conceillit/the amen; Fare — — 


9 — theirthrom had incutrit the paints of leiſmageſtie, 


have bein pusiſtit thritſor with all vigour; be 
life, lands, and vids, ald e exthnioun f fame 
hond titlce, and memorie, conforny to the lawis: of this wes 
ama the remanent perſouns afoirnamed, his complices 
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_ teſtable erymes/ and for the maiſt part, as they could be ap- 
Prehendit, bad ſuſferit maiſt ſhameful deid thenfor, according 
W yiffeſorving, as at mair lenth is contained in- the — given 
in anent the premiſſes, with the taikins and probatiouns pro- 
ducit and uſit theirwith; qlkes being read, the faid James 
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beer. "wth him in their rreaſGnable impfekte, were v6: 
already tryed and forfaultit for the ſelf fame bynous and de- 


Earle of Mortoun, and he anſerand yrto, denyit the ſamen, be 


reaſoun wherof the ſaid Juſtice-deputis referrit the ſamen to the 
Enawledge of the inqueiſt and affyſe above written, wha wes 


- +, Teſavit and adchittit ft in preſence of the faid Earle, and they 


being furch of court removed, and ryply adviſit with the faid 


dittay, taikins infallible and maiſt evident, with the probatiouns 


prodygis. and ph, for verifieiag theirof, and yafter. inenterand 
againe in court, they all in ane voyce, be the pronunceing of the 
mouth of John Earle of Montroſe, chancellac choiſen be the [# 
allyſe, fylliz the ſaid James Earle of Mortoun of air, pairt, 
foirknawledge, and conceiling of the tregfonable and unnatu- 
ral murthers forſaids; after the qike conviction, the ſaids Fuſtice- 
deputis, be pronunciatioun; of Apdro Linien. Demſter of the 
faid court, adjudgit, and for dome * gave, that abe faid James. 
Earle of Mortoun ſould be had to ane gibbet beſyde the. mer- 
cat-croſe of the id burgh of Edr, and. ther be hangit while he 
be deid, and yrafter drawin, . quarterit, and demaneit, as ane 
traitour; and that all his lands, heretage, offices, efſiones,. 
tackes, ſteadings, cornes, cattell, actiounes, debtes, Þ 
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guids moveable and unmoveable, and uthers whatſomever 


whilkis pertenit to him, ſould and aught appertaine to our 


e Lord, and to be applyit to his Hienes uſe, be rea- 


ſone of eſcheat of forfaultour, to be uptaken, uſit, and diſponit, 
2 bi Hienes at his pleaſur; upon. the qkes premiſſes, Mr Ro- 
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Mads Hiſt, p. 314. 
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tie Juſticiarie antedicte, per me Wm Stewart juniorem, notari- 
um publicum et clericum dicte curie per commiſſionem 8. D. N. 


regis antediQ, ſpecialiter electum et juratum, * ſub mis 5 
no et ſubſeriptione manualibus. ». 


No. VI. _ 
Expence of burning « With A. D. 1649. 


| 1649 TI am indebted for this curious paper to the polite and obliging 
communication of Mr William Henderſon of the Glaſshouſe, 


Glaſgow, a deſcendant of Mr Logan of Burncaſtle, on Mhoſe 
lands the unhappy ſufferer lived. The accompt is a voucher of 
2 payment made by Alexander Louddori, factor on the eſtate of 
Burucaſtle, the proprietor being then a minor . infant. 11 is 
eanred i in thus : SE ae | 0 


Mair for Margarit Dunhome the time K. was in priſon, and 
e contre runes 65: 14: 4. | 


Gee gif out be Alexander Louddon in Lyfoun, in ye yeir of 


Ged 1649 yerres, for Margrit Dollmoune in Burncaſtell. 
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lun ache 6s Jon Kinked for brodding of Ber 


Nr io | 
and his man » 's ij lib Scotts 


Mair for cloth to hir 's , a iy lib Scotts 
Mair for twa tare treis 3 xl ſh Scotts 
Item mair for twa treis, and ye making of 

them, to ye warkmen 1 lib Scotts 


Item to ye hangman in Hedingtoun, and 
fetchin of him, thrie dollores for his pens, 


2 
hem maix for mit and drink and wyne for his | 
intertinge 0 . mi lib Scotts 


Item mair fer ane man and l for ye 
fetcheing of him, and taking of him hame 


agane . a - xl ſh. Scotts 
Mair to hir for meit and drink ilk ane day, 
ji th the ſpace of xxx dayes, is vi lib Scotts 


Item mair to ye twa officers for yr fie ilk dax 
_ ſex ſhilline aught pennes, is . . x lib Scotts 
; Summa is iiij ſcoir xit lib xiiij t 
Ghilbert Lauder. 
Um. Lauder Bilzuars. 
Takin ö pundis Scotis 
qlk the ſaid umq! Margrit Dinham had of her ain. é 
92: 14:— : 
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' DULTERY, Trials for, from p. 312. to p. 319. 
Aikenhead, Thomas, tried for blaſphemy, p. 322. 
Anderſon, John, George Clerk and John Ramivy tried for his nuirder; 1 : 
Appeal, idea that an appeal lies from the Court of Juſticiary to the Houſe of Lords, 
81. 106. 
ene te gi 
Argyle, Earl of, fits as Juſtice-General on the trial of the Maſter of Forbeſs, p. 3. 
proſecutes Mr John Stewart for leaſing- making, p. 1214. 
A tried for the murder of Sir John Carmichael, p. 130. 
Auchmouty, CCC 
print, p. 91. | 


Ballentine, claims to be tried by jury, p. 115. 
Blair, Alexander, tried for inceſt, p. 306. 
Blaſphemy, Thomas Aikenhead, tried for, p. 322. 

Borders, lawleſs ſtate of the Scottiſh and Engliſh, p. 130, 
Borthwick, Francis, tried for blaſphemy, p. 323. | 
Bothwell, Francis, Earl of, attempts to ſeize the King, p. 35. 
Bothwell, James, Earl of, preſent at the murder of Darnley, p. 9. 


C 


Campbell of Glenure, Janes Sowert tried for his marder, p. 198. 

Carkeitil, John, murders one of the Lords of Seffion, p. 155. 

A wied for the S af den ub felideck, 
p. 175. 

Carmichael, Sir John, of that Ik, John Armſtrong tried for his murder, p- 130. 

Carnegie, James, of Finhaven, tried for the murder of the Earl of Strathmore, 
p. 178. 

Chiſlie, John, of Dalry, tried for the murder of. Lord Preſident Lockhart, p. 150. 


> . Clark, George, and John Ramſay, tried for the murder of John Anderſon, p. 142. 
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Connochar, John, a Be hon 
Cornwall, Archibald, tried * attempting to hang up the King's pſtre onthe 


_gallows, p. 6. 
Crichton, Mr Andrew, trial of for decng the anchor of the ing and Priv 


* 


| ph, D | 
n eo Dog or the mane of. vn n 


n the ſame, p. 388. rp | | A F 
Dickſon, John, tried for parriclde, p. 229. | Sr i 
Douglaſs, Archibald, Parſon of Git, wid for the treaſorable made Was. 
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Fleming, John, wied for landerous ſpeeches againſt the King, p. (o 

Flight, Alexander, tried for inſulting the Proyoſt of Cupar,'p. 113. 

© Forbeſs, the Maſter of, nas r 
Forgery, trial for, p. 282. | ZR 
Fornication, trial for, p. 320. 9 | P 
bete Gun Simon; (ard Lora) ie for hgh treaſon rape, cc f. 79 
- Fraſer, Charles, Lord, tried for high treaſon, p. . 
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Henderſoh, Mr George, merchant's trial for forgery, b. 202. | , 
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Jaſticiagy, Court ob, idea chat an appeal Hes from this court to the Houſe of Lords, 
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Inceſt, trials for, from p. 306. to 311. | " 

Johnſton, Agnes, tried for the murder of Lamb, a child, p. 138. 

Jury, trial by, the various attacks made upon it, from p. 109. to p. 120. p. 174. 
privilege of jury's reſtored, p- 189. ; and abuſed, p. 243. 244- 
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Dalry tried ſor murdering him, p. 150. | 
Logan of Reſtaltig fits on the trial of Archibald Douglas for the murder of Dar- | 
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Lords of Seffion, Galbraith, Graham, and Lockhart, murdered, p. 155. 
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